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UE and cry is, the purſuit of an offender, from 
town to town, till he is taken; which all who are 
preſent, when a felony is committed, or a dangerous wound 

ven, ate by the common law, as well as by the ſtatute, 
Beds raiſe, againſt the offenders who eſcape, on pain of 
fine and impriſonment. It is the old common law proceſs 
after felons, and ſugh as have dangerouſly wounded any per- 
ſon.” It may be by a horn, or by the voice. 2 ff. 17 
As the raiſing of hue and cry is injoined by the common 
law, which may bg called a raiſing of it, at the ſuit of the 
king, as well as by ſeveral acts of parliament, which may 
be. called a raiſing of it, at the ſuit of a private perſon, in- 
aſmuch as thoſe ſtatutes make the hundred anſwerable to the 
rty robbed, if they negle& to purſue the hue and cry, and 
apprehend the robbers z we ſhalf conſider r 


* 
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I. Hue and Cry at the Common Law, or Suit of the King. 


And herein, 
1. By whom Hue and Cry is to be levied. + 
2. In what manner it is to be levied, 
3. In what manner to be purſued. 
4. What the Perſons may juſtify doing who purſue it. 
s. How the Omiſſion or Negle# of not doing it is puniſhed. 


— 


H. Of raiſing Hue and Cry purſuant to the om Statutes, 


which declare in what the Hundred ſball be 


chargeable. 


And herein, 

1. What Kind of Robbery it muſt be, ſo as to» make the 
Hundred liable, and how far it is neceſſary that it be 
done on the Highway. | 

2. On what Day, or Time of the Day, it muſt be committed. 

3. What Hundred ſhall be ſaid to be liable 

4 3 Per ſon is to bring the Action, and make Oath of the 

bery. 

3. Of the Notice to be given ef the Robbery. 

6. Where the Party muſt give Bond for Payment of Coſts, in 
caſe he does not prevail, 

7. Of the Oath to be taken of the Robbery, and before whom 
the ſame muſt be. 


8. At what Time the Action is to be brought. 


9. What Evidence "will maintain it; and therein of the 


Witneſſes for and againſt it. 

To. What fba'l excuſe the Hundr 

 _ tending the Robbers, © 3 

11. How the Money is to be levied, and eack Hundredor ta 
contribute to the Charges. 8 


J. Hue and Cry at Common Law, or Suit of the King : 


And herein, | 
1. By uam Hue and Cry is tobe levied. 


It ſeems to be clearly agreed, that a private perfon who 
bath been robbed, or who knows that a felony hath been 
committed, is not only authoriſed to levy hue and cry, but 
is alſo bound to do it, under pain of fine and * 
3 | — ex From 


d, and therein of appre- 
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From hence it follows, that although it is a good courſe, 
as Lord Hale ſays, to have a precept or warrant from a 
juſtice of peace for raiſing of hue and cry ; yet it is neither 
of abſolute neceſſity, nor ſometimes convenient, for the fe- 
lons may eſcape before the juſtice can be found: hue and 
cry was part of the law before the ſtatute of 1 E. 3. c. 16. 
which firſt inſtituted juſtices of the peace. 
| It is incumbent upon conſtables to purſue hue and cry, 


when called upon, and they are ſeverely puniſhable if they 


neglect it; it prevents many inconveniencies if they be 
there, for it gives a greater authority to their purſuit, and 
enables the purſuants, in his aſſiſtance, to plead the general 


iſſue upon the ſtatutes of 7 Fac. 1. c. 5. & 21 Fac. 1. c. 12. 


without being driven to ſpecial pleading; and therefore to 
prevent inconveniencies that may happen by unrulineſs, it is 
moſt adviſeable that the conſtable be called; yet upon a rob- 
bery or other felony committed, hue and cry may be raiſed 
by the country, in the abſence of the conſtable z and in this 
there is no inconveniency, for if hue and cry be raiſed with- 
out cauſe, thoſe that raiſe it are puniſhable by fine and im- 


prifonment. 


2. In what Mamer it is to be levied, 


The regular method of levying hue and cry is for the 
party to go to the conſtable of the next town and declare 
the fact, deſcribe the offender, the way he is gone, and if 
he knows it, to tell his name, deſcribe his perſon, habit, 
horſe, and ſuch other circumſtances, as he knows, which 
may conduce to a diſcovery: whereupon the conſtable 
ought immediately, whether it be night or day, to raife his 
own town, and make ſearch for the offender ; and upon the 
not finding him, to ſend the like notice, with the utmoſt ex- 
pedition to the conſtables of all the neighbouring towns, 
who ought in like manner to ſearch for the offender, and al- 
ſo to give notice to their neighbouring conſtables, and they 
to the next, till the offender be found. 


3. In what Manner to be purſued, 


The conſtable is not only to make ſearch in his own vill, 
but is alſo to raiſe all the neighbouring vills, who are all to 
purſue the hue and Is 


until the offender be 


, 


B 2 ä 4. What 


with horſemen as well as footmen, 


L 4 
4. What the perſons may Juftiſy doing, who purſue it, 


oe. 
8 3 


For the underſtanding hereof we ſhall here inſert what 
my Lord Chief Juſtice Hale apprehends to be the law in 
this matter. avs Shag 

1. That in caſe of the hue and cry onde raiſed, and le- 
vied, upon ſuppoſal of a felony committed, though in truth 
there was no felony committed; yet thoſe who purſue hue 
and cry, may arreſt and proceed as if a felony had been re- 
ally committed. wah | | 
And therefore the juſtification of an impriſonment by a 
perſon upon ſuſpicion, and by a perſon, eſpecially a conſtable, 
upon hue and' cry levied, do extremely differ; for in the 
former there muſt' be a felony averred to be done, and it 
is iſſuable; but in the latter, v/z. upon hue and cry, it need 
not be averred, but hue and cry levied upon information of 
a felony is ſufficient, though perchance the information was 
falſe ;' and therefore an averment of a felony committed, in 
eaſe of a juſtification of an impriſonment, upon hue and cry, 
is not neceſſary ; the reaſons whereof are, 1. becauſe the 
conſtable cannot examine the truth or falſehood of the ſug- 
geſtion of him who firſt levied it, for he cannot adminiſter 
him an oath," and if he ſtiould forbear his- purſuit of the hue 
and cry, till it be examined by a juſtice of peace, the fe- 
lon might eſcape, and the purſult would be loſt and fruit- 
leſs. 2. By ſeveral acts of parliament he is compellable to 
purſue hue and cry, and is puniſhable, as thoſe of the vill, if 
they do it not. 3. Becauſe he that raiſeth a hue and cry 
where no felony is committed, viz. the perſon that giyeth 
the falſe information, is ſeverely puniſhable by fine and im- 
riſonment, if the information be falſe; and therefore if he 
raiſe: the hue and cry upon a perſon that is innocent, yet 
they that purſue the hue and cry may juſtify the impriſon- 
ment of that innocent perſon, and the raiſer is — 
and by the ſame reaſon, if he give notice of a felony com- 
mitted when there was in truth none. N 
2. If hue and cry be raiſed againſt a perſon certain for fe- 
lonv, though poſſibly he is innocent, yet the conſtables, and 
thoſe that follow the hue. and cry, may arreſt and impri- 
ſon him in the common gaol cr carry him to a juſtice of 

kene: on 1 1. 8 rn 
+; f the perſon purſued by hue and ery be in a houſe, 
and the doors are ſhut, and refuſed to be opened upon de- 
mand of the conſtable, and notice given of his buſineſs, he 
may break open the doors, and this he may do in any — 
8 | where 
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where he may arreſt, though it be only a ſuſpicion of felo- 
ny, for it is for the king and commonwealih, and therefore 
4 virtual non omittas is in the caſe ; and the ſame law is u 
on a dangerous wound given, and a hue and cry levied up- 
on the offender. 1 #0 
And it ſeems in this caſe, that if he cannot be otherwiſs 
taken, he may be killed, and the neceſſi y excuſeth the con- 
ſtable : but men ought to be very cautious how they proceed 
to ſuch extremities. N N 
4. Upon hue and cry levied againſt any perſon, or where 
any hue and cry comes to a conſtable, whether the perſon 
be certain or uncertain, the conſtable may ſearch in ſuſpect- 
ed places, within his vill, for the apprehending of the fe- 
lons. | 
But though he may ſearch ſuſpected places or houſes, yet 
his entry muſt be by the open door, tor he cannot break 
open di ors barely to ſearch, unleſs the perſon againſt whom 
the hue and cry is levied, be there; and then u is true he 
may; therefore in caſe o, ſuch a ſearch, the breaking open 
the door is at his perf, viz. juſtifiable if he be there; but 
it muſt be always remembered, that in caſe of breaking 
open a door, there muſt firſt be a notice given to thoſe 
within of his buſineſs, and a demand of entrance, and a re- 
fuſal, before the doors can be broken. | 
c. If the hue and cry be not againſt a perſon certain, but 
bv deſcription of his ſtature, perſon, clothes, horſe, Cc. 
the hue and cry doth juſtify the conſtable, or other perſon 
following it, in apprehending the perſon ſo deſcribed, whe- 
ther innocent or guilty, for that is his warrant ; it is a kind 
of proceſs that the law allows, (not uſual in other caſes) 
i. to arreſt a perſon by deſcription. 1 
b. But if the hue and cry be upon a robbery, burglary, 
manſlaughier, or other felony committed, but the perſon 
that did the fact, is neither known, nor deſcribable by per- 
ſon, clothes, or the like; yet ſuch a hue and cry is good, 
as hath been ſaid, and muſt be purſued, though no perſon 
certain be ramed or deſcribed. | 1 
And therefore in this caſe, all that can be done is, for 
thoſe who purſue the hue and cry, to take ſuch, perſons as 
they have probable cauſe to ſuſpect; as for. inſtance, ſuch 
perſons as are vagrants, that cannot give an account where 
they live, whence they are, or ſuch ſuſpicious perſons as 
come late into their inn or lodg.ngs, and give no reaſonable 
account where they had been, Cc. x5 


% 
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And here the juſtification of the impriſonment is mixed, 


partly upon the hue and cry, and partly upon their own 


ſuſpicion; and therefore, 1. in reſpect that it is upon hue 


and cry at the common law, there need no averment that 


the felony was done ; yet it was requiſite to aver that an 
information was given that the felony was done, if the ar- 
reſt was by that conſtable that firſt received the information, 
and ſo raiſed the hue and cry; or it the arreſt was made by 
that conſtable, or thoſe vills to whom the hue and cry came, 
at the ſecond-hand, it was requiſite to aver that ſuch an hue 


and cry came to them, purporting ſuch a felony to have 


been committed; but, 2dly, in as much as the hue and cry, 
neither names nor deſcribes the perſon of the felon, but on- 
ly the felony committed; and therefore the arreſt of this 
or that particular perſon, and ſo applied, is left to the ſuſ- 
Picion and diſcretion of the conſtable, or the people of the 
ſecand or third vill; at the common law he that arreſted any 
perſon upon ſuch general hue and cry, was to aver that he 
ſuſpected, and ſhew a reaſonable cauſe of ſuſpicion. 

But now by the ſtatute of 7 Fac. 1. c. 5. the conſtable, or 
any that come to his aſſiſtance, even in this caſe of hue and 
cry, may plead the general iſſue, and give the whole mat- 
ter of the juſtification in evidence; for the purſuit of hue 
and cry, though performed by others, as well as the conſta- 
ble, is principally the act of the conſtable of the vill, and 
the others are but his deputies or aſſiſtants, within the pre- 
cincts of his conſtablewick. I conceive on the trial the de- 
fendants muſt prove, what at the common law was neceſſa- 
ry to be averred, in a ſpecial juſtification. 


5. How the Omiſſion or Neglect of not doing it, is puniſhed. 


There can be no doubt but that both by the common law, 
as alſo by the ſeveral ſtatutes which enjoin the levying of 
hue and cry, they who negle& to levy one, (whether officers 
of juſtice, or others) or who negle& to purſue it, when 
rightly levied, are puniſhable by inditment, and may be 
fined and impriſoned for ſuch neglect. | 

And now by the 8 Geo. 2. c. = it is enacted, That 
every conſtable of the hundred, and every conſtable, borſ- 
holder, head-borough, or tything man of any town, pariſh, 
village, hamlet, or tything, within the hundred, or the 
franchiſes within the precin& thereof, wherein the robbery 
Jhall happen, as ſoon as the ſame ſhall come to his know- 


ledge, 
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ledge, either by notice from the party or parties robbed, or 
from any other perſon or perſons, to whom notice ſhall be 

iven thereo , purſuant to this or any other ſtatute, - ſhall, 
with the utmoſt expedition, make and cauſe to be made, 
freſh ſuit and hue and cry, aſter the felon or felons, by 
whom ſuch robbery ſhall be committed, and if any conſta- 
ble, borſhoulder, head-borough, or tything man, mal offend, 
in the premiſes, by refuſing, or neglecting to make, or 
cauſe to be made, ſuch freſh ſuit, and hue and cry, every 
ſuch offender ſhall, for every ſuch refuſal or neglect, forfeit 


51. 


II. Of raifing Hue and Cry, purſuant to the ſeveral Statutes 
which dee are in u hat Manner the Hundred ſhall be 
chargeab.e for Robberies. | 


The levying for hue and cry is, as hath been already ob- 
ſerved, erjoined by ſeveral acts of parliament, and to this 
een it is enacted by Weſtminſter, 1, c. 9. © I hat all 

ready and apparelled at the ſummons ot the ſheriff, and a 
cry de pais, to purſue and arreſt felons, as well within fran- 
Chiſes as without; and if they do it not, and be thereof at- 
taint, le roy prendra @ eux grevement, they are to be indicted 
and fined for the neglea.” Though ſome imagined that 
hue and cry was grounded on this ſtatute, yet my Lord Coke 
ſays that it was uſcd lorg before, and appears even by this 
ſtatute, which, inſtead of introducirg a new law, enforces 
obedience to that which was founded on the antient 'laws of 
the realm, 2 Int. 171. 

By the ſtatute of 4 E. 1. de officio coronateris, © hue and 

ſhall be levied for all murders, burglaries, men ſlain, or 
in peril to he ſlain, as other where is uſed in England, and 
all ſhall follow the hue and ſteps as near as they can; and he 
that doth not, and is convict thereof, ſhall be attached to be 
before the juſtices in eyre.“ | 

By the ſtatute of Winton, or 13 Edw. 1. St. 2. c. 1. it is 
enacted, That from thenceforth every country ſhall be ſo 
well kept, that immediately upon robberies and felonies com- 
mitted, freſh ſuit ſhall be made from town to town, and from 
country to country.“ And c. 2. of the ſame ſtatute, ** if the 
country will not anſwer for the bodies of ſuch manner of ot- 
fenders, the pain ſhall be ſuch, that every country, that is, 
to wit, the people dwelling in the country, ſhall be anſwer- 
able for the robberies done, and alſo the damages; ſo that 
the whole hundred where the robbery ſhall be done, w = 

| 2 
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franchiſes being within the precin&t of the ſame hundred, 
ſhall be anſwerable for the robberies done: and if the rob- 
bery be done within the diviſion of two hundreds, both the 
hundreds, and the tranchiſes within them, ſhall be anſwer- 
able: and after that the felony or robbery is done, the coun- 
try ſhall have no longer ſpace than forty days *, within which 
forty days ut ſhall behove them to agree, for the robbery or 
offence, or elle that they will anſwer for the bodies of the 
offenders. 

The ſtatute of Winton gives the action againſt the hun- 
dred, but by ſubſequent ſtatutes, ſuch as 27 Eliz. c. 13. 8 
Geo. 2. c. 16. ſeveral alterations and additions have been 
made therein, which we ſhall conſider under the following 


heads : 

1. What S Robbery it muſt be, ſo as to make the Hundred 
liable, and how far it is neceſſary that it be committed on 
the Highway. | 5 


It ſeems to be admitted, that no kind of robbery will make 


the hundred liable, but that which is done openly, and with 


force and violence; and therefore the private ſtealing or tak- 
ing any thing from the party, does not come within the ſta- 
tutes which make the hundred liable, for the hundred is not 
liable, becauſe they did not prevent the robber y, but becauſe 
they did not apprehend the robbers, which in private felo- 
nies, and of which they had no notice, it would be difficult, 
if not impoſſible for them to do. | 

It hath likewiſe been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a houſe, 
whether it be by day or by night, does not make the hundred 
liable ; the reaſons whereof are, that every man's houſe is 
in law eſteemed his caſtle, which he himſelf is obliged to 
defend, and into which no man can enter, to ſee what 1s 
doing there, without his leave; beſides, being done in a 
houſe, the inhabitants of the hundred cannot be preſumed 


to have notice of it, ſo as to be able to apprehend the of- 


Fenders. 
But if a perſon be aſſaulted in the highway, and carried 


Into a houſe, and there robbed, it ſeems the hundred ſball 


be liable, for otherwiſe the proviſion made by the ſtatuts 
would be eluded. 4 


* Vide the Parliament roll, and 3 Lev. 340. 


E 


It does not ſeem neceſſary that the robbery ſhould be com- 
mitted in the highway, nor alledged to have been ſo, by 


the plaintiff in his declaration. It may be in a private way, 
may be in a coppice, and in both caſes the hundred ſhall 
be chargeable, ' Salk, 614. pl. 4. | 

Therefore, where, upon the ſtatute of hue and cry, the 
plaintiff declared that certain perſons unknown, &c. at a 
certain place on the Southern part of a certain gate, called 
Fair-mile Gate, within the pariſh, Tc. with force and arm: aſ- 
ſaulted him, and robbed him of ſo much money, and there 
being a verdict for the plaintiff, it was moved in arreſt, that 
at a certain place, might be meant a robbery committed in a 
houſe, garden, or wood, for which the hundred is nut lia- 
ble, being onlv obliged to guard the highways : but it was 
held that the declarat.on was good, eſpecially after verdict, 
becauſe it muſt be intended that this was given in evidence, 
otherwiſe the plaintiff would have been nonſuited : the court 
alſo held, that without the help of a verdict, this declara- 
tion had been good, and that it was not neceſſary for the 
plaintiff to alledge, that the robbery was committed on the 
highway, more than that it was committed by day, and not 
by night, and that all the antient precedents were accord- 


ingly. 
2. On what Day, or Time of the Day, it muſt be committed. 


It hath been reſolved by three judges againſt one, that 
robbery on the ſabbath day ſhould charge the hundred, and 
that the purſuing of robbers who violate the ſabbath, was 
ſo far from being a profanation of the day, that it was a 
work of charity and juſtice ; alſo that ſeveral perſons, ſuch 
as phyſicians, chirurgeons, midwives, Cc. were neceſſita- 
ted to travel on that day, and it was but reaſonable that they 
ſhould be protected in their journey. 

But now by the 29 C. 2. c. 7. par. 5. it is enacted, 
& That if any perſon or perſons wha:ſoever, which ſhall * 
travel upon the Lord's day, ſhali be then robbed, that no 
hundred, or the inhabitants thereof, ſhall be charged with, 
or anſwerable for, any robbery ſo committed; but the per- 
ſon or perſons ſo robbed ſhall be b. rred from bringing any 
action for the ſaid robbery, any law to the contrary notwith- 
ſtanding; nevertheleſs the inhabitants of the counties and 


* This flatute does not ſeem to extend to perſons in the country riding or 
— to church, nor to phyſicians, chirurgeons, Cc. who are under a geceſ- 


of travelling on this day, Stra, 406. Comyny 345- M. 175. 
hundreds, 
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hundreds, (after notice of any ſuch robbery to them or ſome 
of them given, or after hue and cry for the ſame to be 
brought) ſhall make or cauſe to be made freſh ſuit and pur- 
ſuit after the offenders, with horſemen and footmen, as by 
the 27 Eliz. c. 13. is provided, upon pain of forfeiting to 
the king's majeſty, his heirs and ſucceſfors, as much money 
as might have been recovered againſt the hundred by the 
party robbed, if this law had not been made.” | 

It is clearly agreed, that for a robbery committed in the 
night, the hundred is not chargeable, becauſe they cannot be 
preſumed to have no ice thereof, ſo as to be able to appre- 
hend the robbers. 7 Co. 6. 6. 2. Int. 659. 

But yet it is not neceſſary that the robbery ſhould be com- 
mitted after ſunriſe, and before ſunſet ; therefore if there 
be as much day-light at the time, as that a man's counte- 
nance may be diſcerned thereby, though it be before ſunriſe 
or after ſunſet, the hundred ſhall be liable. ) Co. 6. a. 

It is not neceſſary for the plaintiff to alledge in his decla- 
ration, that the robbery was committed in the day-time, and 
not in the night. But it ſeems, that if upon the evidence it 
turns out to have been committed in the night, he cannot 
have « verdict. ö | | 

It hath been alſo held, that if robbers drive, or oblige a 
waggoner to drive his waggon from the highway by day, but 
do not rob or take any thing till night, yet that this is a rob- 
bery in the day-time, ſo as to charge the hundred. 


3. What Hundred ſhall be ſaid to be liable. 


By the ſtatute of Winton it is enacted, That if the 
robbery be done within the diviſion of two hundreds, both 
the hundreds and the franchiſes within them, ſhall be an- 
ſwerable.” | 

If robbers aſſault a perſon with an intent to rob him in 
one hundred, and he eſcapes and flies into another, whither 
he is purſued by the robbers, and there robbed, the laſt 
hundred ſhall be liable. | 

So where by ſpecial verdi& it was found, that the plain- 
tiff was travelling in the highway in the hundred of A. where 

he was ſet upon, and carried into the hundred of B. and 
robbed in a coppice, in the highway of this hundred; it 
was adjudged that the hundred of B. ſhould be liable, for 

that there the robbery was committed, and not before. 
If one be taken in the hundred of A. and carried into the 
hundred of B. into a houſe there, viz. a manſion-houſe, and 
| robbed, 
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robbed, or taken in the day-time in A. and carried to B. and 
there robbed in the night, it is ſaid that there is no remedy 
againſt either hundred; theſe caſes not being provided for 
by the ſtatute, 2 Sa. k. 01 5. 

By the 2 Eliz. c. 13. par. 2. reciting that the inhabi- 
tants of hundreds do not proſecute the hue and cry brought 
to them, becauſe thoſe hundreds only are liable in which 
the robberies have been committed, it is enacted, That 
the inhabitants and refiants of every or any ſuch hundred, 
(with the franchiſes within the precinct thereof) wherein 
negligence, fault or defect of purſuit, and freſh ſuit after 
hue and cry made, ſhall happen to be, ſhall anſwer and ſa- 
tisfy the one moiety, or half of all and every ſuch ſum or 
ſums of money and damages as ſhall be recovered, or had 
againſt, or of the ſaid hundred, with the franchiſes therein, 
in which any robbery or felony ſhall be committed or done, 
recoverable by action of debt, bill, plaint, or information, 
in any of the Queen's courts of record at Weſtminſter, by 
and in the name of the clerk of the peace for the time being, 
of or in every ſuch county, where any ſuch robbery and re- 
covery by the party or parties robbed ſhall be, without 
' naming the Chriſtian name or ſurname of the ſaid clerk of 
the peace ; which moiety ſo recovered ſhall be to the only 
uſe and behoof of the inhabitants of the ſaid hundred, where 
any ſuch robbery or felony ſhall be committed or done.” 


4. What Perſon is to bring the Action, and make Oath of the 
Robbery. 


If a ſervant be robbed in the abſence of his maſter, of 
his maſter's money, it is clear that the maſter may maintain 
an action for it againſt the hundred; but then the ſervant 
muſt make oath that he knew not any of the robbers. The 
maſter or ſervant may bring the action, but the oath muſt 
be by the ſervant, when robbed in the abſence of his maſter, 
Cro, Eliz. 142. Green's Caſe adjudged. Leon. 323. S. C. 
adjudged. For the ſtatute of 27 Eliz. c. 13. which re- 
quires, that the party robbed ſhall make oath within twenty 
days next before the action brought, that he knew not the 
robbers, &c. was made, iſt, That the perſon robbed ſhould 
enter into a recognizance to proſecute the robbers, if he 
knew them, or any of them. 2dly, That the hundred 
might be excuſed upon the conviction of ſuch perſon or per- 
ſons. 3dly, To prevent a robbery by fraud, 3 Mod. 2 - 
| or 
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For if the robbery be by combination, the party cannot re- 
cover, Show, 94. Carth. 145. Holt. 460. pl. 1. 

A ſervant or a carrier. being robbed in the maſter's, or 
owner's abſence, may maintain an action againſt the hundred, 
and may declare that he was poſſeſſed as of his own proper 
goods; and though the jury find that he was robbed of a 
maſter's or owner's money, yet he ſhall recover, for he poſ- 
ſeſſed as of his own proper goods, againſt all, and in reſpe& 
of all, but him that hath the very right. 

The ſervant, being robbed, may bring an action againſt 
the hundred; and though the jury find that part of the things 
belonged to the maſter, and part to the ſervant, yet ſhall he 
recover for the whole. 

If a ſervant be robbed in the preſence of the maſter, the 
maſter muſt ſue, and the oath of the maſter is ſufficient. 
One Jones, and his wife and ſervant, travelling together, 
were all robbed of his money; and Jones alone brought the 
action for the whole money, againſt the hundred, as well 
for what was taken from his wife and ſervant, as from his 
own perſon; and he alone, without his wife or ſervant, made 
oath of the robbery : all which matter being found on a ſpe- 
cial verdict, it was adjudged that his oath * was ſuffici- 
ent, within the intent of the ſtatute; and although it was 
further found, that the ſervant of Jones, who was robbed 
with his maſter, knew one of the robbers, whoſe name was 
Lene, yet Jones had his judgment. 

So, where one Bird, a laceman of Colliton in Devonſbire, 
in coming to London with his ſervant, left the uſual great 
road between Brentford and Hammerſmith, and rode thro' a 
bye lane, near ſerjeant Maynard's houſe, to avoid the duſt 
and in that lane the ſervant was robbed, in the preſence of 
his maſter, of « box of lace, which was behind him on the 
back of the horſe, to the value of 12090/.; and Bird, the 
maſter alone, made oath of the robbery, and brought the 
action; and, by the opinion of the Chief Juſtice Holt, the 
oath of the maſter was ſufficient, becauſe, being preſent, 
the goods were in his poſſeſſion ; for the poſſeſſion of the 
ſervant in the preſence of his maſter, is the maſter's poſſeſ- 
fion, and in this caſe Bird recovered 1000/. and had exe- 
cution. 

If A. and B. travel'ir g together are robbe of a ſum, of 
money, to which they are both jc intly irtit'ed, Wen 
both join in an action againſt the hundied ; fecus if they 
ſeparate and diſtinct intereſts, 
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5. Of the Notice to be given of the Robbery. 


By the 27 of Eliz. e. 13. par. 11. it is enacted, © That 
no perſon or perſons, that ſhall happen to be-robbed, ſhall 
have or maintain any action, or take any benefit of the ſta- 
tutes which make the hundred liable, except the ſame per- 
ſon and perſons ſo robbed ſhall, with as much convenient 
ſpeed as may be, give notice and intelligence of the felony, 
or robbery, unto ſome of the inhabitants of ſome town, 
village, or hamlet, near unto the place where any ſuch 
robbery ſhall be committed,” 

In the conſtruction of this clauſe of the: ſtatute, it hath 
been holden, that if a perſon be robbed in the highway in 
the diviſion of the hundreds, he need not give notice to the 
inhabitants of each hundred, but notice to either of them is 
ſufficient. 

That alledging notice to be given at a village, near to 
where the robbery was committed, is ſ«fficient, though ſuch 
village happen to be ina different county for ſtrangers are 
not obliged to take notice of the diviſion of counties. 

That though it be the beſt courſe to alledge, that notice 
was given at the place where the robbery was committed, 
or at ſome village near the place; yet that notice near the 
hundred, or near the diviſion of the hundred: where the 
robbery was committed, is ſufficient ; and that this ſhall not 
be intended, the molt remote part of the hundred, eſpecially 
after a verdia. 

If ſeveral perſons. are in company, at the time of the 
robbery, it is ſaid that ares given by; 7075 one of them is 
ſufficient. | Show, 74. 

It hath been reſolved, that though the notice given be five 
miles from the place where the robber was committed, that 
it is ſuſficient.;. The reaſon whereo is, becauſe that the 
party ho is a ſtranger to the Sen cannot have conu- 
zance of the neareſt place or town. 1 

Alſo, if the party robbed give notice with as much conve= 
nient ſpeed as may be, though be be otherwiſe remiſs in not 
purſuing the robbers, or refuſes to lend his horſe for that 
purpoſe, yet he ſhall not lofe his 50 for this, nor ile 
hundred be excuſet. 

And, now, by 8 Gee. Aviſo 5 it js Further enacted, 
Phat no perſon ſhall maintain any ac ion againſt any nun- 
dred, or, take any benefit by virtue of the ſtatutes of Win- 
ton, or 27 Eliz. c. 13. or either of them, unleſs he, ſhe, 
ox they, ſhall, over and beſides the notice already — 

by 
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by the laſt of the above mentioned ſtatutes to be given of 
any robbery, with as much convenient ſpeed as may be, af. 
ter any robbery committed, give notice thereof to one of 
the conſtables of the hundred, or to ſome conſtable, borſh- 
holder, head-borough, or tything man, of ſome town, pa- 
riſh, village, hamlet, or tything, near unto the place where- 
in ſuch robbery ſhall happen, or ſhall leave notice in writing 
of ſuch robbery at the aye doo of ſuch conſtable, Cc. 
deſcribing in ſuch notice, ſo far as the nature and circum- 
ſtances of the caſe will admit, the felon or felons, and the 
time and place of the robbery ; and alſo ſhall, within the 
ſpace of twenty days next after the robbery committed, 
cauſe public notice to be given thereof in the Gazette, 
therein likewiſe deſcribing, ſo far as the nature and circum- 
ſtances of the caſe will admit, the felon or felons, and the 
time and place of ſuch robbery, together with the goods 
and effects, whereof he, ſhe, or they, was or were robs 


bed.” | 


6. Where the Party muſt give Bond for Payment of Coſts, in 
caſe he does not prevail. 


To this purpoſe by the 8 G. 2. c. 16. it is enacted, * That 
before any action commenced, the party ſhall go before the 
chief He or ſecondary, or the filazer of the county where- 
in ſuch robbery ſhall happen, or the clerk of the pleas of 
that court, wherein ſuch action is intended to be brought, 
or their reſpective deputies, or before the ſheriff of the 
county wherein the robbery ſhall happen, and enter into a 
bond to the high conſtable, or high conſtables of the hun- 
dred in which the robbery ſhall be committed, in the penal 
ſum of 100. with two ſufficient ſureties to be approved of 
by ſuch chief clerk, ſecondary, filazer or clerk of the pleas, 
or their reſpective deputies, or the ſheriff of the ſaid coun- 
ty, with. condition for ſecuring to ſuch high conſtable or high 
conſtables (who are hereby impowered and required to enter, 
or cauſe to be entered an appearance, and alſo to defend ſuch 
action,) the due payment of his or their coſts, after the ſame 
ſhall be taxed by the proper officer, in caſe that he, ſhe, or 
they (the plaintiff or plaintiffs in ſuch action) ſhall happen 
to be nonſuited, or ſhall diſcontinue his, her or their action, 
or in caſe judgment ſhall be given againſt ſuch plaintiff or 
plaintiffs on demurrer, or that a verdi& ſhall be given 


againſt him, her, or them,” | 
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And it is further enacted by the ſaid ſtatute, . that when 
any ſuch bend as above-mentioned, ſhall be entered into be- 
fore the ſaid ſheriff, ſuch ſheriff ſhall immediately certify 


the ſame in writing, to the chief clerk, or ſecondary in the 


court of King's Bench, or his or their deputies; or to the 
filazer of that county, wherein ſuch robbery ſhall be com- 
mitted, or his deputy, in caſe the action be intended to be 
brought in the court of Common Pleas ; or if in the court 
of Exchequer, to the clerk of the pleas, or his deputy ; 
which certificate ſhall be delivered by the party or parties 
robbed, tothe ſaid chief clerk or ſecondary, or his or their 
2 or to ſuch filazer, or his deputy, before any pro- 
ceſs ſhall iſſue for the commencement of ſuch ſuit as afore- 
ſaid ; and ſuch chief clerk, ſecondary, filazer, or clerk of 
the pleas, or their reſpective deputies, or the ſaid ſheriffy 
ſhall not take any greater fee or reward for making ſuch bond, 
than five ſhillings, over and above the ſtamp duties; nor 
ſhall any ſheriff take any greater fee or reward for making, 
nor ſhall any ſuch chief clerk, ſecondary, filazer or clerk 
of the pleas, or their reſpective deputies, take any greater 
fee or reward for receiving and filing ſuch certificate, than 
two ſhillings and ſixpence, and ſuch' chief clerk, ſecondary, 
filazer, or clerk of the pleas, or their reſpeQive deputies, 
and ſheriff as aforeſaid, are required to deliver over gratis 
(upon reaſonable requeſt made for that purpoſe) all and every 
ſuch bonds, to be by them reſpeQively taken, purſuant to 
the act, to the high conſtable, or high conſtables, to whoſe. 
uſe the ſame ſhall be taken.” | 


7. Of the Oathto be taken of the Robbery, and before whom the 


Jame muſt be. 


By the 27 Eliz. c. 12. par. 11. it is enacted, © That the 
party robbed ſhall-not have any action, except he or they 
ſhall firſt, within twenty days next before ſuch action to be 
brought, be examined upon his or their corporal oath, to be 
taken before ſome juſtice of the peace of the county where 
the robbery was com i ted, or near unto the ſame, whether 
he or they do know the parties that committed the ſaid rob · 
bery, or any of them; and if, upon examination, it be con- 
feſſed, that he or they do know the parties that committed 
the ſaid robbery, or any of them, that then he or they ſo 
confeſſing ſhall, before the ſaid action be commenced or 
brought, enter into ſufficient bond by recognizance before 
the ſaid juſtice, before whom the ſaid examination is had, 

effeQually 
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efteQually to proſecute the ſame perſon, or perſons, fo 
known to have committed the ſaid robbery, bv indictment or 
6 l 0 according to the due courſe of the laws of this 
realm.“ 

In the conſtruction of this clauſe of the ſtatute, the fol. 
lowing points have been holden. 

"That if the party does not know the robbers at the time 
of the robbery committed, though he happens to know 
them afterwards, it is not An 
It was holden by three judges againſt one, that the party's 
ſwearing that he did not know the robbers, without adding, 
nor any of them, is not ſufficient, becauſe not purſuant to 
the ſtatute, and becauſe on ſuch equivocal oath, the party 
cannot be puniſhed for perjury. 

It hath been adjudged, that the oath may be taken before 
4 juſtice of the county, though not in the county at the time 
of adminiſtering it, as where a robbery was committed in 
Berks, and a juſtice of that county reſiding in London, the 
party was ſworn before him, according to the ſtatute, in Lon- 
don, and it was held ſufficient, for the juſtice acts only as a 
miniſterial officer, and as appointed by the ſtatute, and not in 
4 judicial capacity, as a juſtice of the peace. | 
If in an action on the ſtatute of Hue and Cry, it be al- 
ledged, that the oath was taken before a juſtice of peace of 
Torkſhire ; this will be ſufficient, although objected, that 
there is no ſuch juſtice, becauſe that in every riding, they 
have ſeveral commiſſions. | 


8. At what Time the Afionis to be brought. 


By the 27 Eliz. c. 13. par. . it is enated, . That no per- 
ſon or perſons robbed, ſhall take advantage of the ſtatutes, 
to charge any hundred where any ſuch robbery ſhall be com- 
mitted, except he or they ſo robbed ſhall commence his or 
their ſuit or action, within * one year next after ſuch rob- 
bery committed.” | ry ts 
In the conſtruction whereof it hath been holden, That if 
a perſon be robbed the qth of Oober, 13 Fac. and fo laid, 
and the teſte of the writ, be the gth of Oober, 14 Fac; that 
this is not purſuant to the ſtatute ; and that in this action, 
which is penal againſt the hundred, there is no reaſon to ex- 


* By$.G. 2. c. 16; f 14. No ation can be brought but within fix monthe, 
has 12 | clude 
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clude the day on which the fact was done, nor to make ſuch 


conſtruction as is done in protections, and the inrolment of 


* deeds, which have always received a benign interpretation. 


In an action on the ſtatute of Hue and Cry; the. plaintiff 
made oath according to the ſtatute, and within twenty days 
brought a writ ; and becauſe it was vicious, let it fall; and 
after the twenty days took out a new one, without makio 
any oath anew, or entering any continuances between the vl 
writ and that: and the court held clearly, that the ſecond 

writ was not brought according to the ſtatute ; for they ſaid, 
that by theſe means proviſion 1n the ſtatute would be to no 
manner of purpoſe. 

An action was brought by the maſter on the ſtatute of Min- 
ton, for a robbery committed on his ſervant, in which he de- 
clared of an aſſault and battery done to himſelf, (tho? then 
fifty miles from the place); alſo that he made oath that he 
did not know any of the perſons : the iſſue was entered of 
record, and the jury appeared at the bar ready to try it ; but 
being for other buſineſs adjourned to another day, the plain- 
tiff obſerving his miſtake, moved to amend, by declaring of 
a robbery on his ſervant, c.; and it appearing that the year 
in which the action muſt be brought was expired, and con- 
ſequently the action muſt be loſt, if not allowed; the court, 
after long debate and conſideration of former Þrecedents, 
admitted him to amend.. The no was the git of the 
action. 2 


9. What Fells will maintain the Aion ; and of the Wit- 
 neſſes for and againſt it. | >= 


It . that, from the neceſſity of the caſe, the party 
himſelf that was robbed, is to be admitted as a witneſs ; but 
then his teſtimony muſt be corroborated by collateral proof 
and circumſtances, and ſuch as may induce a jury to believe 
that a robbery was aQually committed, and that the party loſt 
what he declared for. 

It was held, that in an action againſt the hundred, no in- 
habitant of the hundred could be a witneſs, becauſe he was 
concerned in intereſt, . . 

But. now by the 8 G. 2. c. 16. reciting, that by the laws 
then in being, the perſon or perſons robbed may be admitted, 
in nx | action to be brought againſt the hundred, as 2 
witneſs to prove the robbery, and the money, goods, 2 
effects, whereof he, ſhe or they, was 18 were robbe 


and yet no perſon inhabiting 8 the ſaid hundred, can to 
Vor. II. | - admitt 


o 
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plraded, and not given in evidence on the general iſſue. 
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admitted as a witneſs, for, or on behalf of the ſaid hundred, 
reaſon of the intereſt he or ſhe may have, in the conſe- 
ences of the ſaid action, which is commonly very inconſi- 
erable ; therefore it is enacted, That in any action againſt 
any hundred, any perſon inhabiting within the ſaid hundred, 
or any franchiſe thereof, ſhall be admitted as witneſs, for or 


on behalf of the ſaid hundred, in the ſame manner as if he 


or ſhe were not an inhabitant thereof, but reſided in any 
other hundred whatſoever.“ N 


ro. What ſball excuſe the Hundred ; and of apprehending the 
GFLP Robbers. © | 


By the ſtatutes of Winton 13 E. 1. c. 1. and 28 E. c. 11, 
the robbers muſt be taken within forty days after the robbery 
committed, alſo by the ſaid laws, it was neceſlary that all 
the robbers ſhould be taken to excuſe the hundred, 

But now as to this latter matter, by the 27 Eliz. c. 13. par. 
8. it is enacted, That where any robbery. is or ſhall be 
committed by two or a greater number of malefactors, and 
that it happen any one of the ſaid: offenders be apprehended 
by purſuit, to be made according to the ſaid former mention- 
ed Es arid ſtatutes, or according to this act, that then no 
hundred or franchiſe ſhall in any wiſe incur or fall into the 
penalty, loſs or forfeiture mentioned either in this, or in any 
of the former ſtatutes, although the reſidue of the malefac- 
tors ſhall happen to eſcape, and not be apprehendet. 

If a robbery be committed, and hue and cry made, and af- 
ter wards, within the forty days, an inhabitant of the hundred 
finds one of the robbers in the preſence of a, juſtice of - the 
peace, who charges him with the robbery, and the juſtice 
promiſes that he ſhall appear and be forthcoming, this is a 
taking within the ſtatute; for being in the preſence of the 
Juſtice, it muſt be underſtood that he was in his cuſtody and 
power, and therefore not neceſſary to lay hold on him. | 

If hue and cry be made towards one part of the county, 
and an inhabitant of the hundred apprebends one of the 2 
bers within another, this is a taking within the ſtatute. 

By the 8 G. 2. c. 16. it is enacted, That no hundred or 
franchiſe therein, ſhall be chargeable, by virtue of any of the 
ſtatutes, if any one or more of the felons, by whom ſuch rob- 
bery ſhall be committed, be apprehended within the ſpace of 
forty days, next after public notice given in the London Ga- 
zette, as by the ſtatute is provided.” But this muſt be 
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By the ſame ſtatute 8. C. 2. to the intent that hue and cry 
may be made with more diligence and effect, and other per- 
ſons encouraged to take ſuch felon or felons, it is enacted, 
e That any perſon or perſons who ſhall apprehend ſuch felon 
or felons, within the time herein before limited for that pur- 
poſe, whereby the hundred hath been actually indemnified or 
diſcharged, from any ſuch action as aforeſaid, ſhall upon due 
proof thereof, upon oath made before two juſtices of the 
peace (which oath the ſaid juſtices are hereby alſo impowered 
and required to adminiſter,) be intitled to the reward of 10/. 
which ſum ſhall be raiſed upon the hundred by a taxation and 
aſſeſſment, to be made A. pr. be levied and collected in the 
ſame manner as the other ſums of money, by this act ap- 
pointed to be raiſed upon the hundred, are directed to be aſ- 
ſeſſed, levied and collected; and ſuch ſum of 107. which 
ſhall be ſo rated, aflefſed, levied, and collected as aforeſaid, 
ſhall be paid unto ſuch two juſtices of the peace, within ten 
days next after the ſame ſhall be ſo levied and collected, to 
the uſe of the perſon or perſons who ſhall be thereunto inti- 
tled, as a reward for having ſo apprehended ſuch felon. or fe- 
lons as aforeſaid, and ſuch juſtices ſhall, upon reaſonable re- 
queſt made for that purpoſe, pay over and deliver the ſaid 
ſum to ſuch perſon or perſons accordingly, in ſuch ſhares and 


proportions as the ſaid juſtices ſhall think reaſonable ; provid- 


ed always that ſuch perſon. or perſons, ſo intitled to ſuch re- 
ward, ſhall not thereby be rendered incapable to be a witneſs 
in any ſuch action.“ Gig Weg By 


11. How the Many is ts. be Lat ond cok Hundredars ts 
„ tert contribute to the Chargen. 


By the 27 Eliz. c. 13. par. 4. reciting, that although the 
whole hundred where robberies and felonies: are committed 
with the liberties within the precinct thereof, are charged b 
the former ſtatutes, with the anſwering to the party — 
his damages; yet nevertheleſs the recovery and execution, by 
and for the party or parties robbed, is had againſt one, or a 
very few perſons of the ſaid inhabitants, and he and they ſo 


charged, have not heretofore had any means, or ways, to 
have any contribution, of or from the reſidue of the faid 


hundred, where the ſaid robbery is committed, to the great 
impoveriſhment of them, againſt whom ſuch recovery or exe · 
cution is had. > Fatal oth 


By par. 5 of the ſtatute it is enacted, That after execu- 


tion of damages by the party or parties ſo robbed had, it 
. C 2 ſhall 
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ſhall and may be lawful, upon complaint made by the party 
or parties ſo charged, to and for two juſtices of the peace 
(whereof one to be of the quorum) of the ſame county, in- 
habiting within the ſaid hundred, or near unto the ſame, 
where any ſuch execution ſhalt be had, to aſſeſs and tax 
rateably and proportionably, according to their diſcretions, all 
and every the towns, pariſhes, villages, and hamlets, as well 
of the ſaid hundred, where any ſuch robbery ſhall be com- 
mitted, as of the liberties, within the ſaid hundred, to, and 
towards an equal contribution, to be had and made for the 
relief of the inhabitant or inhabitants, againſt whom the par- 
ty or parties robbed, before that time, had his or their execu- 
tion; and that after ſuch taxation made, the conſtables or 
conſtable, headboroughs or headborough, of every ſuch town, 
pariſh, village, and hamlet, ſhall have full power and autho- 
rity, within their ſeveral limits, rateably, and proportionably, 
to tax and aſſeſs, according to their abilities, every inhabitant 
and dweller, in every ſuch town, pariſh, village, and hamlet, 
for, and towards the payment of fich taxation and aſſeſſment, 
as ſhall be ſo made upon every ſuch town, pariſh, village, 
and hamlet, as aforeſaid by the ſaid juſtices: and that if any 
inhabitant, of any iuch town, pariſh, village, and hamlet, 
ſhall obſtinately refuſe and deny to pay the faid taxation and 
aſſeſſment, ſo by the faid conſtables or conſtable, headbo- 
roughs or headborough, taxed and aſſeſſed, that then, it ſhall 
and may be lawful, to and for the faid conſtables, and head- 
boroughs, and every of them, within their ſeveral limits, 
and juriſdictions, to diſtrain all and every perſon and perſons, 
fo refuſing and denying, by his, and their goods and chattels, 
and the ſame diſtreſs to fell, and the money thereof coming to 
retain to the uſe aforeſaid; and if the goods and chattels ſo 
diſtrained and ſold, ſhall” be of more value, than the faid taxa- 
tion ſhall come unto, that then the reſidue of the ſaid money, 
over and above the ſaid taxation, ſhall be delivered unto the ſaid 
perſon or perſons ſo diſtrained.“ Nene 
And it is further enacted by par. 6. That all and eve- 
ry the ſaid conſtables and headboroughs, after that they have, 
within their ſeveral limits, and juriſdictions, levied and collected 
their ſaid rates, and ſums of money ſo taxed, ſhall within ten 
days after ſuch collection, pay and deliver the ſame ovetun to the 
faid juſtices of peace, or one of them, to the uſe and behvof of 
the ſaid inhabitant or inhabitants, for whom ſuch tate, taxa- 
tion, and aſſeſſment ſhail be had, or made, as aforeſaid; which 
money ſo paid, ſhall by the juſtices, or juſtice ſo receiving the 
ſame, be delivered over, (upon requeſt made,) unto the faid 
3 | inha- 
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inhabitant or inhabitants, to whoſe uſe the ſame was colleQ- 
ed.” 

And it is further enacted by par. 7. That the like tax- 
ation, aſſeſſment, levying by diſtreſs, and payment, as 
aforeſaid, ſhall be had and done, within every hundred 
where default or negligence of purſuit, and freſh ſuit, ſhall be; 
for, and to the benefit of all and ever; inhabitan: and inhabt- 
tants, of the ſame hundred w :ere ſuch default {hall be, that 
ſhall at any time hereaf:er, by virtue of this act, have any 
damages, or money levicd of them, for, or to the payment of 
the one moiety or half the money, recovered againſt the faid 
hundred, where any robbery ſhall be committed.“ 

It hath been adjudged that a perſon occupying lands, in an 
hundred, although he hath no houſe, nor dwelling there, is an 
inhabitant, within the meaning of the ſtatute, for that other- 
wiſe, the ſtatute might be eluded. It is ſaid that a perſon, 
though not an inhabitant at the time of the robbery commit- 
ted, but becoming one before the judgment, ſhall contribute 
to the charges. Sed qu. de hoc. Vide 2 Saund. 423. March 
11. Hutt, 125. 

And now for the more equal rating and levying the money 
for which the hundreds are chargeable by the 8 Ges. 2. c. 16. 
it is enacted, That no proceſs for appearance in any action 
to be brought upon the ſaid ſtatutes, or either of them, a- 
gainſt any hundred, ſhall be ſerved on any inhabitant thereof, 
ſave only upon the high conſtable or hieh conſtables of the 
hundred wherein the robbery ſhall happen, who is and are 
hereby required to cauſe public notice thereof to be given, 
in one of the principal market towns, within ſuch hundred, 
on the next market-day, after he or they ſhall be ſerved with 
ſuch proceſs; or if there ſhall happen to be no market town 
within ſuch hundred, then in ſome pariſh church within the 
hundred, immediately after divine ſervice, on the Sunday 
next after his or their being ſerved with ſuch proceſs. And 
he or they is and are alſo impowered and required to enter, 
or cauſe to be entered an appearance, in the ſaid action, and 
alſo to defend the ſame, for and on behalf of the inhabitants 
of the ſaid hundred, as he or they ſhall be adviſed; and in 
caſe the plaintiff or plaintiffs in ſuch action, ſhall recover 
and obtain judgment therein, that then no proceſs of executi- 
on ſhall be ſerved on any particular inhabitant or inhabitants 
of the ſaid hundred, or any franchiſe within the precincts 
thereof, nor on the ſaid high conſtable or high conſtables, 
but the ſheriff or his officer ſhall, upon the receipt of any 


writ or writs of execution to him directed, in purſuance 5 
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the ſaid judgment, inſtead. of ſerving the ſaid writ or writs on 
any inhabitant or inhabitants, cauſe the ſame to be produced, 
and ſhewn gratis, unto two juſtices of the peace of the 
county, riding, or diviſion, whereof one to be of the quz- 
rum, and reſiding within the ſaid hundred, or near unto the 
ſame, who ſhall thereupon with all convenient ſpeed, cauſe 
ſuch taxation and aſſeſſment to be made and to be levied and 
collected, in ſuch manner as is preſcribed in and by the ſta- 
tute 27 Eliz. c. 13. in which taxation and aſſeſſment, there 
ſhall be provided tor, and included over and above what the 
coſts, and damages recovered by the plaintiff or plaintiffs, in 
ſuch action, ſhall amount to, all ſuch juſt and neceſſary ex- 
pences, which any high conſtable or high conſtables of any 
hundred hath or have been, or ſhall be at, in having defended 
any ſuch action as aforeſaid, claim being made thereto by 
ſuch high conſtable or high conſtables, before the ſaid juſtices, 
upon due notice being given to him or them, by the ſaid juſ- 
tices, for that purpoſe. And the ſums of money, ſo to be 
levied, and collected, ſhall be paid over, and delivered (by 
ſuch officer or officers as by the ſaid ſtatute 27 Eliz. c. 13. 
are to levy and colle& the ſame,) within ten days after ſuch 
collection, to the ſheriff of the county, wherein the robbery 
ſhall happen, to the uſe and behoof of the plaintiff or plain- 
tiffs, in ſuch action, for ſo much as the coſts and damages, b 
him, her or them recovered, ſhall amount to; and to the uf. 
and behoof of the ſaid high conſtable or high conſtables, for 
ſo much as his, or their expences, in defending the ſaid aCtion, 
ſhall amount to ; of which the ſaid high conſtable or high con- 
ſtables ſhall give in an account and make due proof, upon oath, 
to the ſatisfaction of the ſaid juſtices, before any ſuch taxation 
and aſſeſſment ſhall be made, for the reimburſing ſuch high con- 
ſtable or high conſtables, which oath the ſaid juſtices are 
hereby impowered, and required to adminiſter, and ſhall in 
ſuch expences have no further allowance, towards paying an 
attorney to defend the ſaid action, than what ſuch attorney's 
bill ſhall be taxed at, by the proper officer of that court, 
where ſuch action ſhall be brought, which the ſaid high conſta- 
ble or high conſtables ſhall cauſe to be taxed for that purpoſe.” 

And it is further enacted by this ſtatute, © That the ſum 
or ſums of money, which ſhall be paid over, and delivered to 
'the ſheriff of the county, ſhall, upon reaſonable requeſtmade, 
be by him paid, and delivered over to the ſeveral parties, who 
ſhall be intitled to receive the ſame, without any deduQtion, 
fee, or reward, whatſoever. 

And that ſufficient time may not be wanting for ſuch tax- 
ation and aſſeſſment to be duly made, and for the money * 


- 
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be collected and levied thereupon, after ſuch writ or writs 
of execution, ſhall be ſhewn to ſuch juſtices, and before the 
ſheriff ſhall be obliged to make a return thereof, it is enact- 
ed, That no ſheriff ſhall be called upon, or required to 
make any return to any ſuch writ or writs of execution, as 
ſhall iſſue, or be made out, upon any judgment, which ſhall 
be recovered in any action brought againſt any hundred, by 


virtue of the above mentioned ſtatutes, or either of them, 


until after the expiration of ſixty days, next after the day, 
whereupon ſuch writ or writs ſhall be delivered to the ſaid 
ſheriff, who is required to indorſe on the back thereof, the 
day on which he received the ſame. 

Then the flat. recites, that it is reaſonable that the ſaid high 
conſtable or high conſtables ſhould be indemnified, as to all 
charges, which he or they ſhall neceſſarily expend, in de- 
fending any ſuit, in purſuance of this act, and that proviſi- 
on ſhould be made, for reimburſing him or them, not only 


of ſuch expences, as ſhall be over and above the taxed coſts, 


to be paid by the plaintiff or plaintiffs, in caſe of a nonſuit, 
diſcontinuance, or judgment on demurrer, againſt him, her, 
or them, or verdict for the defendants as aforeſaid, but even 
ſuch taxed coſts alſo; in caſe the plaintiff or plaintiffs, and 
his, her, or their ſureties, who ſhall be bound for the pay- 
ment thereof, ſhall happen to become inſolvent, it therefore 
enacts, “ That if any plaintiff or plaintiffs, in an action to 
be brought againſt any hundred, ſhall be nonſuited, or ſhall 
diſcontinue his, her, or their action, or ſhall have a judg- 
ment on demurrer given, or a verdict paſs againſt him, her, 
or them, it ſhall and may be lawful for any two juſtices of 
the peace, ſuch as therein before mentioned, upon complaint 
to them made for that purpoſe, and upon an account giver 
in by ſuch high conſtable or high conſtables, and proof 
made upon oath, to the ſatisfaction of the ſaid juſtices, of 
ſuch expences, neceſſarily laid out as aforeſaid (which oath 
the ſaid juſtices are impowered and required to adminiſter) 
to make, and cauſe ſuch taxation and aſſeſſment to be made, 
and to be levied and collected, in ſuch manner, as is directed 
in and by the abovementioned ſtatute of 27 Elzz.c. 13. in 
order thereby to reimburſe ſuch high conſtable or high con- 
ſtables, all ſuch charges, as he or they ſhall have neceffarily 
expended in defending ſuch action, wherein ſuch plaintiff or 
plaintiffs ſhall have been nonſuited, or ſhall have diſcontinued 
his, her, or their action, or againſt whom judgment ſhall 
have been given, upon demurrer, or a verdi fhall have 
been given, over and above the coſts, in thoſe caſes to be 
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taxed as aforeſaid; and in caſe it ſhall be made appear upon 
oath, to the ſaid juſtices of the peace, (which oath the ſaid 
Juſtices are alſo impowered and required to adminiſter,) to 
their ſatisfaction, that ſuch plaintiff or plaintiffs, andalſo his 
of their ſureties is and are inſolvent, ſo that the ſaid high 
conſtable or high conſtables can have no relief, as to ſuch 
taxed coſts by them expended, in ſuch defence as aforeſaid, 
fave only by the power therein after given to the ſaid juſtices, 
it ſhall and may be lawful, to and for ſuch two juſtices of 
the peace to make, and cauſe a taxation and aſſeſſment to be 
made, and to be levied, and colle&ed-in the ſame manner, 
as is directed in and by the aforeſaid ſtatute made 27 Elix. 
c. 13. in order thereby to reimburſe ſuch high conſtable or 
high conſtables ſuch taxed coſts, as by reaſon of ſuch inſol- 
vency, he or they ſhall not be able to recover, and receive 
of and from the plaintiff or plaintiffs, in the action, or his 
or their ſureties as aforeſaid.” | 

And it is further enacted, That the ſeveral ſum or ſums 
of money, which ſhall be ſo rated and aſſeſſed, and levied and 
Follected as aforeſaid, for the reimburſement of the expen- 
ces neceſſarily ſuſtained by any high conſtable or high conſta- 
bles, in defence of any action brought againſt the hundred, 
upon the ſtatutes above mentioned, or either of them, in 


caſe of any judgment given againſt the plaintiff or plaintiffs, 


ſhall be paid within ten days after ſuch collection, unto the 
ſaid juſtices, . or one of them, to the uſe and behoof of ſuch 
high conſtable or high conſtables, to whom the ſaid juſtices 
ſhall, upon requeſt, pay and deliver over the ſame.” 

And it is further enacted, . That the juſtices of peace, by 
whom ſuch taxations and aſſeſſments, as aforeſaid, ſhall, in 
purſuance of the ſaid ſtatute, of 27 Eliz. c. 13. and alſo of 
this act, be made, ſhall limit and appoint, at their diſcretion, 
ſome certain reaſonable time, within which ſuch taxations 
and aſſeſſments ſhall be levied and collected, which time 
ſhall not exceed thirty days; and alſo, that if any ſuch of- 


cer or officers, who are to levy, and collect ſuch taxations 


and aſſeſſments, as aforeſaid, ſhall refuſe or neglect to levy, 
and colle& the ſame, within ſuch time, as ſhall be limited, 
and appointed by the ſaid juſtices of the peace, for their do- 
ing thereof; or ſhall refuſe or neglect to pay, and deliver 
over the ſums of money, ſo levied and collected, to the ſaid 


heriff, and alſo to the ſaid juſtices, in ſuch manner as the 


ſame in the ſeveral caſes before mentioned, are reſpectively 

directed to be paid, within the reſpective times before limited, 

for ſuch payment thereof, every ſuch officer, ſhall for _ 
2 a 
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ſuch refuſal or neglect, forfeit double the ſum, appointed to 
be by him levied, and collected as aforeſaid, 

By flat. 22 G. 2. c. 46. Y 4. No writ of execution, 
againſt the inhabitants of any hundred, on any judgment ob- 
tained, by virtue of any act of parliament, ſhall be levied on 
any particular inhabitant of ſuch hundred; but the ſheriff 
ſhall, on receipt of any ſuch writ, cauſe the ſame to be pro- 
duced to two juſtices of the peace, as is directed by 8 Geo. 
2. c. 16. $ 4. and thereupon the ſaid juſtices ſhall, as is di- 
reed by the ſaid act, cauſe a taxation to be made, and col- 
lected, for paying the coſts and damages recovered by the 
plaintiff, and all ſuch neceſſary expences as any inhabitant 
of ſuch hundred ſhall have been at in defending ſuch action; 
the ſame being firſt proved on oath, and the attorney's bill 
being firſt taxed, and the ſums ſo collected, ſhall, within 
the time by the ſaid act limited, be paid to the ſheriff, and 
by him paid over to the perſons intitled to the ſame, without 
deduction or fee. . 

By * flat. 22 Geo. 2. c. 24. No perſon ſhall recover a- 
gainſt the hundred in any action, on any of the ſtatutes of 
hue and cry, more than 200 J. unleſs at the time of the rob- 
bery there be two preſent at the leaſt, to atteſt the truth of 
his or their being ſo robbed. 

By flat. 30 G. 2. c. 3. H11. and 4 G. 3. c. 2. § 118. re- 
ceivers of the land tax, ſhall not ſue the county for a robbe- 
ry, unleſs there were three perſons in company carrying the 
money. 


OF THE PLEADINGS, Ec. 
| 1. Original. 


If an action be commenced upon the ſtatute of Hue and 
Cry, 13 Ed. 1. the plaintiff muſt take out his original. And 
the ſuit in B. R. as well as in C. B. muſt be commenced by 
original ; for the inhabitants of the hundred cannot be in 
cuſtody of the marſhal. And the original uſually recites the 
ſtatute. Vide infra, No. 2, 3. 

The original ſhall be teſted forty days after the robbery, 
otherwiſe it is error. Vide poff. No. 4. and within a year 
after the robbery. 


The caſe of Chandler an attorney at law, who ſued the hundred of un- 
ning in Berks, in the year 1748, was attended with ſo many ſuſpicions, and 
being for a very large ſum of money, occaſioned the paſſing the above act of 


— 
parliament, Bot. 
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But, if the day of the robbery be miſtaken, it may be a- 
mended. 5 Com. Dig. 197, 8. For it is amendable, not be- 
ing a penal action. B. R. H. 40g. Andr. 115. | 

If ſeveral are robbed together, they cannot join in an ac- 
tion againſt the hundred, except where they are joint owners 
of the money ſtolen. 5 Com. Dig. 108. 

If the bond is ſaid to be taken before the Secondary to the 
chief clerk, it is well; and the court will take notice without 

averment, that he was then an officer. B. R. H. 409. Andr. 
115. | 
| 1 is not neceſſary to aver, that the high conſtable was the 
only one, nor that he was ſuch at the time, nor that the juſ- 


tice was ſuch at the time. bid. 


2. The Declaration muſt be againſt the inhabitants of the Hun- 
dred generally. | 


The declaration muſt be againſt the inhabitants of the hun- 
dred generally. For if it is aginſt any by name, and alt are 
not named, it is bad. g 

The declaration need not recite the original at large. Nor 
need it recite more of the ſtatute than is pertinent to the 
action. Vide Action upon Statute, Div. IX. And therefore 
may omit that part of the act which coneerns the burning of 
houſes. 5 Com. Dig. 198. | | 


3. As to reciting the Statute. 


If it recites the ſenſe, though not the exact words of the 
ſtatute, it is ſufficient. Vide Action upon Statute, Div. IX, 

As, if it is, that they anſwer for the malefafors, where the 
ſtatute ſays, for the bodies of the malefalors. R. 2 Vent, 215. 


4. The Declaration muſt ſhew the Time of the Robbery, 


The declaration muſt ſhew the time when the robbery 
was committed, whereby it may appear that the action was 
commenced after 40 days ſince the robbery. R. 2 Leo. 12. 

And the 40 days for taking the thieves are limited by the 
flat. of Winton, (for the 28 Ed. 3. c. 11. is only a confirma- 
tion thereof) and therefore they, who ſay 'that half a year 
was allowed by the flat. of Winton, are miſtaken. R. 3 Lev. 
320. | 


5. The 


E 
5. The Declaration muſt ſhew that it was within the Hundred 


So the declaration muſt ſhew the robbery to be within the 
hundred, and upon the highway. : 

But though the pariſh be miſtaken, if it be within the hun- 
dred, it is ſufficient. And if the pariſh be not alledged with- 
in the hundred, it is good after a verdict. 

So, if it does not appear that the robbery was in the high- 
_—_ it ſhall be aided after verdict. ; 

o, if it does not appear that the robbery was by day-light. 
5 Com, Dig. 198. | 


6. As to the Declaration alledging Oath before a Juſtice of Peace, 


According to Com. Dig. 5 V. 198. the declaration muſt al- 
ledge that he made oath before a juſtice of peace, purſuant 
to the ſtat. 27 El. c. 13. that he did not know the robbers. 
But according to Salk. 614. it is held cont. for the declaration 
need not ſhew it. 5 | 
Tf the robbery was by four, oath, that he did not know them, 
is not ſufficient ; without ſaying nor either of them, Per 3 
J. Ney 21. Dub. 3 Lev. 328. 12 Co. 62. 9 


7. The Declaration muſt alledge Notice. 


So the declaration muſt alledge that the plaintiff gave notice 
of the robbery. 


8. The declaration muſt alledge Property in the Goods. 


The declaration muſt alſo alledge, that the plaintiff has 
the property of the goods ſtolen. 

If a ſervant be robbed of his „5 = de- 
clare as of the proper money of the plaintiff. And if the plain- 
tiff _— A. 8 in 2 of him the plaintiff, with- 
out ſaying of the proper money of him the plaintiff, it is bad. 

But where the plaintiff declares that he was robbed 9 
the proper goods of him the plaintiff, and of other goods in the 
cuſtody of the plaintiff, on demurrer to the whole declara- 
tion, the plaintiff ſhall have. * for ſo much as is well 
alledged, and ſhall be barred only for the reſidue. 5 Com. 
Dig. 199. 

9. The 
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9. The Declaration muſt flate the particulars of the Goods 


Stolen, 


So the plaintiff muſt name the goods ſtolen in his declara- 
tion particularly ; for it is not ſufficient to ſay, That they 
took divers goods, R. 2 Sand. 379. 

But he need not in the writ, if he particulariſe them in 
the declaration. /7bid. | 

And as much certainty, as in frover, &c, is ſufficient, 
2 Sand. 263. 


10. The Declaration muſt conclude contrary to the Ferm of the 
Statute, 


The declaration muſt conclude contrary to the form of the 
flatute, for contrary to the form of the flatutes is bad; the 
action being founded upon the fiat. Wint. 13 Ed. I. only. 
and not on the at. 27 El. R. Tel. 116. 1 Vent. 235. 

But contrary to the form of the ſtatute, without more, is 
ſufficient; for it ſhall be intended the flat. of Minton. R. 
2el. 116. Ney 125. 2 Cre. 187. B. R. H. 409. Adr. 415. 


II. The Plea, 


To an action againſt an hundred, the defendants may ſuf- 
fer judgment, by confeſſion, or non ſum informatus. 

Or the defendants may plead, not guilty. 

So they may plead, that the plaintiff did not make hue and 
cry, to give notice of the robbery. 5 Com Dig. 199. 

But Semb, Cont, For the plaintiff need not make hue and 
ery, but by the ſtat. 27 El. c. 13. he ought to give notice to 
the next Vill, or Hamlet, and this ſhall be proved on, Net 
Guilty. © | 

So they may plead, that they took one of the robbers on 
freſh ſuit. 4 

But it is no plea for the hundred, that they made freſh 
ſuit, if they did not take any of the robbers. 5 Com. Dig. 


199. 
12. Fenire Facias. 


If the defendants plead, after iſſue, a venire facias ſhall 
be awarded to the next hundred. Ties. Br, 144. 
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TY 3. Judgment. 


By the ſtat. 8 Ceo. 2. c. 16. after judgment againſt the 
hundred, no proceſs ſhall be ſerved on the high conſtable or 
any inhabitant, but the ſheriff on receipt of the writ of ex- 
ecution, ſhall ſhew it gratis to two juſtices of the peace in 
or near the hundred, who ſhall ſpeedily cauſe an aſſeſſment 
to be levied purſuant to the ſtat. 27 Eliz. c. 13. and alſo for 
the neceſſary expences of the high conſtable above the coſts 
and damages recovered, of which on notice from the two 
juſtices, he ſhall give an account and proof upon oath to 
g having firſt cauſed his attorney's bill to be 
taxed, f 
The ſheriff ſhall pay the money levied to the parties 
without fee, and indorſe the day of receiving the writ of 
execution, and not to be called upon for a return till 60 
days after, 2 
And the like aſſeſſment ſhall be in caſe the plaintiff be non- 
ſuit, diſcontinue, or have a verdict or judgment on demur- 
rer againſt him, if by inſolvency of the plaintiff or his 
ſureties he cannot be reimburſed on the bond of 1000. pe- 
nalty; and the money levied ſhall be paid to the juſtices for 
the high conſtable in 10 days after it is levied. 

And the juſtices may limit a time, not exceeding 30 
22 for * ſuch aſſeſſment; and the officer appointed, 
refuſing or neglecting to levy and pay the money, & c. in 
ſuch time, forfeits double the Ning? 200 7 2 

If there be judgment for the hundred, the inhabitants of 
the hundred may ſue for coſts by debt or ſcire facias on the 
judgment ; for, though no corporation, they may have an 
action quoad hoc, R. F. g. 296. 

Or if the plaintiff. be in execution for the coſts and eſ- 
capes, they may have an action againſt the ſheriff for the 
eſcape, R. Ibid, LOT a tn 


o U T l 4 W R X. 
J. Oulau r. 


A man outlawed, is when by judgment of law a man by 
his own default is ouſted of the law. Co. Lit. 122. 6. 
128. 5. YE | | 

Every man at his age of 12 years ought to be ſworn to the 
law in a tourn or leet, and by his outlawry he is po/itus extra 


legem. Co. Lit. 122. 6. 
A woman 


1 


A woman who does not ſwear to the law, by judgment of 
outlawry, is not ſaid to be outlawed, but waiviata. Id. And 
therefore, if a woman is ſaid to be outlawed, it will be error. 
R. 2 Rol. 804. J. 5. 


II. In what Cafes it lies. 


A man ſhall be outlawed for his default, if he will not 
ſtand to the law: And therefore upon an indictment for 
treaſon or felony, if the defendant does not appear upon the 
ſecond capias, he ſhall be outlawed. So in an appeal. St. P. 
C. 60. a. 67. And if he does not render himſelf within a 
year, he ſhall be executed, without either judgment or trial. 
3 Med. 42, 72. | 

upon an indictment for a miſdemeanor, or informa- 
tion he ſhall be outlawed, but he ſhall not be fined thereon, 
without other conviction for the offence. 5 Com. Dig. 612. 

If a peer does not appear upon an indictment for treaſon 
or felony, he ſhall be outlawed. 3 Inf}. 31. | 

Where a capiat does not lie in proceſs, the defendant can- 
not be outlawed before or after judgment: As, upon a writ 
of privilege by an attorney or another. R. 1 Leo. 329. 

It lies not for leſs than 10/. Semb. ſed Qu. Barnes 320. 

If a defendant avoids an arreſt, though he appears pub- 
licly, he may be outlawed. Id. Upon a total abſconding, 
no endeavours to arreſt are neceſſary. 1d. 322. 


How to proceed to outlawry, Vide pleading in debt, No. 4. 


III. HOW AN OUTLAWRY SHALL BE 
AVOIDED. 


> I, For what Cauſes, 


Outla ſhall be avoided, if the perſon outlawed, at 
the — af the outlawry pronounced, was within the age 
of diſcretion as if he was an infant under fourteen years : 
So, if a woman at the time ſhe was waived, was married : 
ſo, if a man at the time of his outlawry, was in priſon, it 
will be error: though the outlawry was for felony, or in a 
perſonal action. 5 Com, Dig. 612. | 1 
But impriſonment is no cauſe to avoid an outlawry, if it 
be by covin, or conſent. Co. Lit. 2 59. 6. If a man in pri- 
ſon, brought to the bar, will not appear. R. 2 Rol. 804. J. 


o. 
3 * 
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Tt a man, at the time of his outlawry, was out of the 
realm, it will be error. Skin. 6. If a man was in the king's 
ſervice with a captain, & c. in war. Or about the king's 
buſineſs, by his command under letters patent. 

So, if he was out of the realm for his own private buſi- 
neſs, or for his pleaſure, and not upon the buſineſs of the 
king, or of the realm. 

Though he be outlawed for felony, or in a perſonal acti- 
on. So, if he goes out of the kingdom upon the buſineſs of 
the king, or the realm, after exigent pronounced, he ſhall 
avoid the outlawry afterwards. 

But, if a man goes voluntarily out of the kingdom, after 


exigent for felony pronounced, he ſhall not avoid the out- 


lawry afterwards pronounced. 5 Com. Dig. 613. 

If it appears upon the record, or confeſſion of the king's 
attorney. Semb. 2 Rol. 12. 

Outlawry for treaſon cannot be avoided, becauſe the par- 
ty was out of the realm; for by the tat. 26 H. 8. 6. 13. and 
5 & 6 Ed. 6. c. 11. proceſs and outlawry againſt any for 
treaſon, who is out of the realm, ſhall be as good as if then 
reſident in the realm, 3 I. 32. 

An outlawry may be avoided, if the perſon outlawed be 
miſnamed, or his addition miſtaken : As, if he be named 
Knight, when he was a Baronet. R. Comb, 184. 

If he be outlawed by judgment of the coroners without 
naming them, except in London where the Mayor is coroner, 
and therefore ideo utlagat* eff, is ſufficient without more. 
R. 2 Cro. 528, 831. * Has 
By the 1 5 & 6 Ed. 6. c. 11. If any, outlawed for 
high treaſon, within one year after yield himſelf to the chief 
juſtice, and offer to traverſe the indictment on which he 
was outlawed, he ſhall be admitted ſo to do, and being ac- 
quitted of the indictment, ſhall be diſcharged of the out- 
lawry. So, by conſent of the Attorney General, he may re- 
verſe the outlawry for error. 3 Mod. 42. And ſhall aſſign 
error at the bar, in proper perſon, ore tenus, and then the 
court aſſigns counſel to argue it. Skin. 16, . 
But the flat. 6 Ed. 6. does not extend where the outlaw 
is apprehended, and does not render himſelf. R. 3 Mod. 47. 
vide infra. So an outlawry for high treaſon ſhall not be re- 
verſed, becauſe proceſs was awarded againft him when out 
of the realm, for by the fat. 26 H. 8. c. 13. and 5 Ed. 6. 
r. 11. ſuch proceſs is good. 3 Inſt. 32, 216. Dy. 287. a. 

A perſon committed for high treaſon in diminiſhing the 
coin, who makes his eſcape before indictment, and is then 

In- 
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indicted and outlawed, and then retaken within the year, 
may have an habeas corpus to B. R. and ſurrender ; then 
have a certiorari to remove the proceedings, plead his hav- 
ing been beyond ſea, and have the outlawry reverſed. Stra. 
824. 

An outlawry commenced and proſecuted during defen- 
dant's reſidence in Ireland, ſhall be reverſed without bail, or 
appearance. Barnes 325. If the defendant was a priſoner 
pending the exigent, the outlawry ſhall be reverſed on com- 
mon appearance. Barnes 321, 

When there has been miſbehaviour in the plaintiff, the 
court will oblige him to reverſe an outlawry at his own coſts 
but if it is a miſtake, or error in law, it muſt be by writ of 
error. B. R. H. 123. Outlawry ſhall not be ſet aſide for 
irregularity, on motion, becauſe it is on debt by original in 
B. R. Id. 317. Proceedings ſhall not be ſtaid becauſe the 
plaintiff died before the return, if after the day of the out- 
awry. Barnes 323 | 

If the plaintiff dies after judgment, there muſt be a ſcire 
facias, or the outlawry ſhall be ſet aſide. Id. 325. 

Where the outlawry. is not. ſpecial, the defendants may re- 
verſe at their own expence, and payment of coſts on com- 
mon appearance; if, before tranſcribing into the Exchequer, 
common coſts to the Nxigent; if after, coſts to the time of 
the reverſal. Barnes 324. 5 

Before defendant is returned outlawed, he may ſuperſede 
the exigent on appearance and coſts, but after, there muſt be 
bail, who are bound to pay the money, without option to 
render the principal. Id. 326. The Court will ſtay pro- 
ceedings on payment of debt, and coſts in a month. 1d. 

If in debt on bond by a wife dum ſala, the huſband is gone 
abroad and outlawed, and the wife, though ſhe appears pub- 
lickly, is waived, the outlawry againſt her ſhall be ſet aſide 
on motion; but goods taken on cap. utlagat. muſt be deem- 
ed the huſband's, though ſworn to be her ſeparate goods ; 
and if ſhe has equitable right, ſhe muſt apply in equity. 
2 Will. 127. | | 

If 4 fine (ole is waived ſpecially, on meſne proceſs, and 
after exigent, and before outlawry marries, the court will 
not interfere. Barnes 321, 


2. When 


L064 
2. When avoided. 
By Plea. 


An outlawry may be avoided in two manners, by plea, or 
by writ of error. Co. Lit. 259. 6. 

It outlawry be avoidable for matter appearing upon the 

record, the party in the ſame term may reverſe it by plea. 
, 1d. & Bend. pl. 137. As, for omiſſion of any proceſs, Co. 
* Lit. 2 59. 6. or variance. Id. 

If outlawry does not lie in ſuch caſe. Semb. Dy. 223. a. 
Or proceſs was ſuperſeded before outlawry pronounced. 1d. 
Bend. pl. 15. R. Mo. 13. 1 And. 36. 

If no proclamation where the party was commorant, at 
the time of the exigent, Or no addition to the defendant. 
If no return upon proceſs. Or the ſheriff was removed, 
and another appointed upon record before the return. 5 
Com. Dig. 614. 

So for any cauſe, except want of proclamations ; the 
party ſhall avoid the outla n, where he comes 


in gratis upon the exigengg alta Salk. 426. So, 
if he comes in another 3 | 1 5 

So in favorem vitæ o_ in felon be reverſed by 
plea, if it be voidable, fh ft gent, out of the 
realm, &c. Co. Lit. 24. 5 


But in B. R. an outhw erſed by aha, 
but by error only, in tMgfame YPRAD * as in another, 
though it be error appear ecord. 1 Rol. 743. 
J 10. ſed gu? 

If a man comes in upon the return of the capiat utlaga- 
tum, he may plead in avoidance of the, outlawry a matter 
which may avoid it by plea. Co. Lit. 259. 6. And upon 
the plea and ſecurity given, there ſhall be reſtitution of the 
goods. Hard. 98. So, if there be matter, appearing up- 
on record, to ayoid the outlawry, the party who appears. as 
tertenant, "muſt demur, upon return of the inquiſition taken 
upon the capias utlagatum. Hard. 53, 9. And ſeveral ter- 
tenants may join in demurrer. 1 95 So a tertenant may 
plead the inquiſition. 5 Com. Dig. 614. 

If the defendant pleads, not the ſame perſon, it is tried 
inſtanter. 1 Burr. 638. _ 

If an exception goes to ſhew that the outlawry is nullity, 
it avoids it without a writ of error. bid. If error in fact is 
alledged, the court may "= defendant leave to plead to the 

Vor. II. D : in- 
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indictment; if error in-law, there muſt be a writ of error. 
This. 

According to Strange 834, a priſoner muſt firſt plead to 
the outlawry, and that muſt be tried before he can plead to 
the indictment. He may plead ore tenus,. the Attorney Ge- 
nerd{ reply ore tenus ; the venire is awarded, returnable in- 
Hanter; the jury returned fitting the court; he may have 
counſel ; but he has not any peremptory challenge. 7d. 

| The court cannot aſſign defendant counſel, on an outlaw- | 
ry for treaſon, till he has pleaded, and then he may have 
counſel on the collateral matter. 1 Burr. 638. 

The court will allow the Attorney-General. to confeſs 
error in fact, though not true, but not error in law, if not 
true. Bid. "ol 


3 By Mition., 


A man, ut amicus curiæ, may avoid an inquiſition upon 
an outlawry, by matter apparent in it, upon motion. R. 
Hard. 86. . 2 
The court will not ſet aſide an outlawry for want of pro- 
clamation, on motion. Baraes..323. | 

It is diſcretionary, when to reverſe on motion or not; if 
the defendant hath been long abroad, the court will not re- 
verſe at the plaintiff s expence. Id. 324, 5, 6. 

As to reverſing an outlawry by writ of error, the caſe of 
the King v. F. Wilkes, Eſq; is well worth peruſing. v. 4. 
Burr. 2527, oh, Conn, cate? | 
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Generally where the ontlawry is voidable for matter of 
fact, if it be not in felony, or treaſon, it muſt be avoided by 
writ of error. Cv. Lit. 259. 5. 4 8 

An outlawry may be reverſed by error, in treaſon, or fe- 
r 7 

In treaſon there is not any need of a ſcire facias to the 
Lords, mediate or immediate; for ns kerfelldbe acerues to 
them. R. 4. Med. 366. To CE 


In felony, if it be ſuggeſted that the party hath no lands, 
and the Attorney General confeſſes it, there is not any need 
of a ſcire facias. Salk. 495. Otherwiſe, where the party 
hath lands, which for felony ate forfeited to the Lord of 
whom held. Id. N * 
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If two are outlawed in the ſame action, and one appears 
to reverſe the outlawry, error ſhall be in the name of both, 
*till the other appears, and is ſummoned, and ſevered. R. 
Salt. 496. He was obliged to appear in perſon, until the 
fat. 4 and 5 V. & M. c. 18. | - 

If error is brought, and the Attorney General confeſſes. 
it, the outlawry ſhall be reverſed, and the defendant imme-. 
diately tried upon the indictment. Salk. 495. 

If he aſſigns error for being out of the realm, it is ſuffici- 
ent to ſay generally, that he was at the time of the outlawry 
aforeſaid, &c. R. 2 Rol. 12. Though he goes after the ex- 
igent ; for, if he was then here, it ſhall be ſhewn on the 
other part. R. 2 Rol. 804. J. 45. 

Outlawing a man beyond ſea, is error, not irregularity. 
Barnes 319. Fa. 

No bail is given in error of an outlawry, ill reverſal ; 
and then it is to appear to an original, to be brought into 
two terms. Stra. 951. | 

A perſon outlawed for want of appearance to an indict- 
ment, for a libel againſt the government, ſhall have a writ 
of error, and be admitted to bail, Fort. 37. | 
A writ of error on an outlawry (even for felony) is never 


denied, if the witneſſes are living. Fort. 38. 


5. The party reſtored after Reverſal. 


If the outlawry is reverſed, the party ſhall be reſtored to 
all he loſt. If a term be ſold by the king, he ſhall be reſ- 
tored to the term. 5 Com. Dig. 615. He ſhall have all his 
lands and tenements. Id. Though the king hath granted 
them to another and his heirs. 1 And. 188. And he may 
enter upon reverſal of the outlawry, without petition, or 
ſtire facias. R. II. | 

So he ſhall be reſtored to a repreſentation to an advow- 
ſon. So to all his goods and chattels. To his ſtock in the 
Eaft-Iridia or any other company, though granted to another 
by privy-ſeal. 5 Com. Dig. 618. By | 
Ik the king's grantee acknowledges ſatisfaction upon a 
r- it ſhall be ſet aſide in equity, and reſtitution 

nade. 2 Vern. 313. But the profits of lands received during 
the outlawry, ſhall not be reſtored. Id. on 

Nor Eoaft-India ſtock granted to A. by Privy Seal, and 
transferred to him by the company, where the reſtitution 
was to all quod non fuit nobis reſponſum. R. 2 Lev. 49. 5 
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Tf leaſe be made by the Exchauer to the plaintiff of the 
lands of the outlaw, and he levies the profits by Exchequer 
proceſs, which by order of the court are delivered to him; 

Jet they (hall be reſtored upon the reverſal of the outlawry, 
2 For. 101. But, if the king's leſſee be outlawed, his term 
ſhall not be reſtored ; for it was extinct. R. Mo. 237. 

A leſſee of the outlaw ſhall have treſpaſs, tor the profits 
received between the aſſigament to him, and the reverſal. 
K. Cre. £1. 270. 


IV. FORFEITURE BY OUTLAWRY. 
1. ts Treaſon or Felmy. 


If a man is outlawed for treaſon or felony, he forfeits all 
| His lands and tenements, goods and chattels. 5 Com. Di. 


61 
8. money received by his ſervant, and brought to his 
houſe, though not delivered to him. Sav. 40. 


2. In perſonal Ania. 


2 Things are forfeited. 


A man — | in a perſonal action, forfeits his goods 
and chattels. And his chattels real, as a term for years. 
And the truſt of a term. 

If a tenant at will ſows his lands, and is outlawed, che 
king ſhall have the emblements. 

If a church is void, before the outlawry, the king is in- 

titled to the preſentment. Sho. Furl. Ca. 75. So, if the 
church becomes void after the outlawry, the king ſhall pre- 
ſent. 5 Com. Dig. 615. | 

So the king ſhall have all the profits of Wenn lands. 
2 Rol. 807. J. 32. Vide poſt. No. 3. So, if the leſſor is 
outlawed, the king ſhall have the profits of his tenant at 
will ; for by the outlawry the will is determined. Id. J. 35. 

If a man be outlawed, after a judgment recovered by 
him, the king ſhall have the profits; of all the defendant's 
lands, though the plaintiff can Py have a moiety in execu- 
tion. R. 2 Cro. 513. 

If the king's leſſee is outlawed, he forfeits his leaſe. ” 
Mo. 237. 

So a-man outlawed, forfeits ſtock in the Eaft-India com- 


pany, Cc. 2 Lev. 49. 2 Vern. 313. 


Upon 


1 


Upon a /evari Guan after an inquiſition upon an outfaw- 
| y. a ſtranger's cattle, levant and coueſant upon the outlaw's 
land, may be ſeized and ſold ; for they are the iſfues or pro- 
fits of the land. N. Lin 618. Fide poſt. Na 3, Na 4. 
No. 5 
A ** to 4. who. was truſtee for B. will be forfeited by 
the outlawry of B. If a man recovers. damages in a perſo- 
nal action, and afterwards is outlawed, the king fhall have 
the damages, and execution. for them, upon the judgment. 
If the conuſee of a ftatute ſues an extent, and hath the co- 
nuſor in execution, and afterwards is. onthawed, the debt is 
forfeited, and the king may diſcharge the conuſor 3 for his 
wy is not a ſatisfaction. 5 Com. Dig. 016. 

A. hath judgment againſt B. who holds jointly with. C 
who aliens, and afterwards 4. is outlawed, the king fhall 
have an extent of the moiety of B. though the alienation 
was before the outlawry. R. Lane 20. So, if a flatute is 
acknowledged to two, and one ſnes execution, and after- 
wards is outlawed, it will be forfeiture of the debt againſt 
both. R. 2 Rol. 808. I. 30. So, if a bond be made to two, 
one of whom is outlawed, the whole bond will be focfeited. 
Semb, 1 Ral. 7. 


I What Things are + er forfeited. 


outlawry in perſonal actions, a man. does not forfeit 
any lands, of which he hath an eſtate of freehold. 2 Rol. 
sa). J. 30. Nor a rent-charge for life, nor arrears which 
accrue for the rent-charge for life, nor arrears whick accrue 
for the rent during his life. Hut. 384. 

If A. feiſed in fee, leaſes for years, and is outfawes the 
king ſhall not have the profits during the term. Bro. Pa- 
tent. 3. Vide ante, No. 2. 

So he does not forfeit debts due to him upon contract. 2 
Rol. 806. J. $2. Or other eſeſe mn action. Semb, Sav. 40. 
Nor the equity of redemption of a term. Semb. 2 Fern. 
314. Nor money que to him upon mortgage. Hut. 53. 

So he does not forfeit # thing, ef whick the mtereſt was 
not veſted in him: as, if leſſee at wilt fows his land, and the 
leſſor is outfawed, the king ſhalt not have the emblements. 
2 Rol. 80%. J. 35. 

If a feme-covert, poſſeſſed of + term for years, be waived, 
the king ſhall not have the term. H. 806. J. 4 1 
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If an executor is outlawed, he does not forfeit the goods, 
which he hath of the teſtator's. Id. J. 47. Nor the goods, 
which he himſelf recovered as executor. Id. 1. 35. 

Nor the cattle of a ſtranger levant and couchant on his land. 
R. Shin. 617. Cont. Vide ante, No. 2. Poſt. No. 5. 

A leaſe by the king, to a man outlawed will be good; for 
he hath a capacity to be a farmer to the king. R. Mo. 237. 


4. To whom the forfeiture ſhall be. 


If a man is outlawed, the forfeitures ſhall be to the king, 
Tho' he is outlawed in a perſonal action. 

If a leſſor of lands within a county palatine, is outlawed, 
tho? the count palatine hath the goods of the outlaw within 
His precinct; yet the king ſhall have the arrears of rent: for 
it follows the perſon. Dub. 2 Rol. 808. I. 40. Lane go. 
© Yet the outlawry in a perſonal action ſhall be for the be- 
nefit of the party, if he pleaſes: And therefore if the de- 
fendant is taken upon a capiat utlagatum after judgment, upon 
prayer he ſhall be in execution for the party. Ca. Parl. 73. 

The king may grant the benefit of an outlawry to ano- 
ther. R. 2 Rol. 188. JI. 5. Ss 

Upon outlawry in perſonal actions, the benefit is granted 
to the plaintiff, ex gratia. 


5. How Advantage ſhall be taken of an Outlawry. 


Upon the outlawry a general capiat lies againſt the perſon 
outlawed. Or a ſpecial capias utlagatum, by which the 
ſheriff is commanded, That by the oath, &c. he enquire 
what goods or chattels, lands or tenements, he had on the 
day * the outlawry, and that he extend and cauſe the ſame 
to be appraiſed, Sc. Off. Br, 35. And thereupon the ſheriff 
returns an inquiſition taken by him. Lut. 330. 

If the land be undervalued, there may be a melius ingui- 
rendum. Hard. 106. And ſuch inquiſition muſt be as cer- 
tain as an indictment or declaration. Semb. Id. 58. And, 
therefore, if it finds ſeveral parcels of land, without ſaying 
of what nature, it will be bad; tho” it mentions the value 
and tenant's names. R. Id. 59. | «+ 

But it is ſufficient, if it ſhews the value of lands in toto, 
tho? it does not ſhew the value of every particular parcel, 
R. Id. 7. So, if it finds two marſhes of ſuch a value in 
the poſſeſſion of B. tho? it does not ſay how many 9 71 | 
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R. Id. 59. Or à cloſe called D. tho? it does not me nton 
quantity, or quality. Id. 76. * 

So of 6 cloſes of land and paſture, of a meſſuage or tene- 
ment, Cc. are ſufficient; for being only an office fer in- 
formation, ſo much certainty is not neceſſary, as in an 
office to intitle. R. Id. 191. | | 
3 may be good in part, and quaſhed ſor part. 

If ow be a variance in the outlawry returned to the Ex- 
chequer, from the record in C. B. it may be amended. R. Id 


An information lies in the Exchequer, in nature of trover, 
againſt him who hath goods of the outlaw, and does not de- 
liver them. R. per Hale, 1 ed. go. 

Aſter the inquiſition returned in E B. a tranſcript thereof 
ſhall be tranfmiited to the Exchequer, and thereupon a feire 
facias goes againſt him, who hath goods of the outlaw in his 
hands. Lut. 334. 

By bill, by the Attorney General in the Exchequer, a difco- 
very of his real and perſonal eſtate and the grants made of it, 
may be required; for the outlawry is in the nature of a judg- 

ment for the king. R. pen Demurrer, Hard. 22. 
A common perſon may demand a diſcovery againſt an out- 
law, by bill, to enable him to take out execution. id. 

Where a man is qutlawed in a perſonal action, the kin 
may take the profits of his freehold: as, the rent, corn, 
graſs, &c. 2 Rol. 808. J. 5. And may grant to another, to 
levy the profits in his name. Id. 1. 22. So he may make a 


leaſe to the outlawed perſon himſelf ; for he is capable as 4 


farmer. R. Mo. 237. Vide Infra. 

The cattle of a ſtranger levant and couckant upon the land, 
ſhall be taken as the iſſues of the land. R. 1 Satk. 395. 5 
Med. 117. So the cattle of a commoner or tenant in com- 
mon, if his title is not found by the inquiſition. 1 Salt. 


5. c 5 
210 is the uſual courſe of the Exchequer, to grant a Teaſe of 
the lands of the outlaw, to the party who ſues the outlawry. 
Ca. Parl. 72. Hard. 106. R. Mo. 237. And the leſſee 
may take the profits, to the value extended, but not the o- 
ther profits, if they are of greater value, before 'a melius 
inguirendum, which finds the full value. R. Hard. 206. So 
the party, at whoſe ſuit he was outlawed, may obtain a grant 
of the lands by privy ſeal. 5 Com. Dig. 618. 

If the lands of the outlaw are ſeiſed, and the inquiſition 
returned, the outlaw, by his -feoftment, or ſale afterwards, 


cannot 


I 


cannot defeat the king, c. of the profits. R. 1 Lev. 34. 
So they cannot be afterwards extended by elegit, upon a judg- 
ment before the outlawry. R. Ca. Furl. 75. R. Hard. 106, 
R. if there be no covin. Salk. 4999. 

The heir of a feoffee of the defendant, ſhall be bound by 
the outlawry. 1d. 395. | 

The king has not the poſſeſſion of freehold land; for he 
cannot grant or leaſe generally. 2 Rol. 808. J. 15, 20. 
Neither can he plow the land, to ſow. Id. I. 7. Nor ſeiſe 
the land ; for then upon pardon, or reverſal of the outlawry, 
he would be put to ſue /ivery. Id. I. 12. Neither can he 
cut trees, or underwood. Id. I. 10. 

A man outlawed, may make a feoffment, whereby the 
king is deprived of the ſubſequent profits. Id. I. 17 But 
this is intended of a feoffment before ſeiſure for the king. 1 
Lev. 34. 1 Sack. 395. "Wo 

If he levies a fine before ſeiſure, the eſtate paſſes. R. 1. 
2 33. Raym. 17. Or makes a bargain and ſale. Semb. 
1 Lev. 33. - | 

Before feifure, execution may be upon the land by elegit. 
Semb. 1 Lev. 33. R. Hardr. 75. So, if, before the inquiſi- 


tion returned, he makes a leaſe bond fide for a valuable conſi- 
deration. R. Hardr. 101. And an aſſignment by ſuch leſſee, 


after the inquiſition returned, will be good: R. Id. 422. 

A ſtranger having title before ſeiſure, may enter and main- 
tain an ejectment. R. Id 176. 

By a feoffment after ſeiſure, the eſtate paſſes to the feoffee, 
2 the king ſhall have the profits during the outlawry. 1 

394. | 

The leſſee of lands ſeized by outlawry ſhall account for 

the profits, (which he might have received without his de- 


fault, to another creditor of the outlaw, who hath an inte- 


reſt in the land. Hardr. 106. 
Perſonal chattels are forfeited and veſted in the king by the 


- outlawry, before inquiſition found. R. 1. Salk. 395. But 


chattels real, and the profits of land are not forfeited, till in- 
quiſition found. Id. | 4 

Upon an inquiſition on an outlawry, a term for years can- 
not be ſold by the ſheriff ; for the profits only are forfeited to 


the king. Semb. Bunb. 104. 


If a man is outlawed in a civil action, and there iſſue an 


extent, inquiſition, and levari facias, and 501. is levied there- 


on, it may not be. paid to the plaintiff on motion, tho' the 
defendant conſents, if no one conſents for the crown; for it 
belongs to the king if a leaſe is not taken out. Bund. — | 

* Capias 
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Capia. Utlagatum. 


After 22 returned, the plaintiff ſhall have a capras 
utlagatum againſt the defendant. Vide ante No. 5. or ſpecial 
againſt him, his goods, and lands. And thereon an inquiſiti- 
on ſhall be taken and returned. 5 Com. Dig. 215. Vide 
ante pleading in debt, No. 6, upon this ſubject at large. 


QUARE IMPEDIT. 
I. What Remedy for a Church. 
Remedy by law was provided for the recovery of a church, 


or for its revenues. pod y EE 

By the common law, there were three writs for the church 
rd viz. right of advowſon, quare impedit, and aſſiſe of 
darrein preſentment, 2 Infl. 357. 

For the revenues of the church, the parſon had remedy for 
his lands and tenements by Jurius Utrum. This mode of 
proceeding is now ſeldom if ever uſed, as the parſon hath all 
the ſame remedies, by treſpaſs, ejectment, Tc. as any other 
perſon ; and which are more eaſy, ſimple, and expeditious, 
and better known in their mode of proceeding, - 


II. Right of Advowſen. 


By the common law, in all caſes where the church was 
full by inſtitution, againſt a common perſon, or by inſtitution 
and induCtion, againſt the king, the rightful patron would 
loſe the advowſon, if he did not recover the inheritance of it 
by a writ of right or advowſon. R. 6 C9. 49. 2 Inſt. 357, 8. 
Tho” the preſentation upon which the church was full, was 
made by uſurpation. Tho the patron was an infant, feme 
covert, Ofc. 6 Co. 49. 

But in all theſe caſes the patron, ſeiſed of the advowſon in 
fee, may have remedy by the writ of right of advowſon. F. 
. WE 

So, before the ſtat. de deni 13 Ed. 1. A patron who had 
a fee ſimple conditional, if he was ouſted of the advowſon by 
uſurpation, ſhould have had a right of advowſon. 


So 
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So, if he, who had a right to collate, was ouſted by a 
upon a collation without title, he ſhould have had a 
writ of right. 6 Co. 50. 4. 
A right of advowſon lies for the advowſon of a vicarage, 
2 chapel, Fc. as well as of a church. F. N. B. 31. 
C 


If a parſon who fues in the fpiritual court for tithes to the 
4th part of the advowſon in value, be prohibited by au indica- 
wit, his patron ſhall afterwards have right of advowſon. Id. 

o. E. | | 
1 So it ſies of a moiety, or third, or fourth part of a church, 
IA. 30. D. And by common law, of a leſs part; but that 
s now ouſted by ſtat. Weſt. 2. 5. F. N. B. 30. E. 

If A. and B. are ſeiſed of an advowſon, and to the heirs 
of F. they may join in a right of advowſon for the benefit of 
bim who hath the fee. Id. 30. F. 

But a right of advowfon does not lie by a tenant for life, 
or years. I. 30. B. Nor, by tenant by the courteſy, or 
in dower. Id. Nor, by a tenant in tail ſince the fat. de 
donts,, tho” he has a fee expectant. 1d. | 
If a man hath purchaſed! an advowſon, to which he had 
never preſented, he ſhould not have had a right of advowſon 
before the flat. Weſim. 2. 5. but his advowlon was loſt. 2 


Hit. 358. 


How the Proceeding in it ſhall be. 


In a right of advowſon, the proceſs ſhall be fummons, and 
grand cape. And the ſurnmans ſhall be made upon the glebe, 
which ſhall be ſeiſed into the king's hands upon the grand 
caße. 5 Com. Dig. 343. 

The plaintiff ſhall count of the poſſeſſion of his anceſtor, 
or his own poſſeſſion. F. N. B. 30. B. And ought to lay 
the e/plees in the parſon, in taking tither, obl/ations, Cc. A. 

The tenant ſhall come and make defence. HA. C. And 
halt have a view of the church. 5 Com. Dig. 343. 
1 the miſe by battle, or the grand aſſiſe. F. 
VN. B. 30. C. 

In he caſe of the king, the tenant cannot tender a demy- 
mark, to inquire of the ſeiſin alledged by the king in his court, 
as he may in the caſe of a common perſon. Id. 31. D. 
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III. Aﬀiſe of Darrein Preſentment. 
EG. 1. When it lies, ; 


An aſſiſe of darrein preſentment lies, where a man or his 
anceſtor, has preſented to a church, and upon a ſubſequent 
avoidance, another uſurps upon him. 

So, by the flat. Weſtm. 2. 5. the heir, or he in reverſion, 
ſhall not be prejudiced by a preſentation by his guardian, or 
by tenant in dower, by curteſy, for life, or for years, or by 
the donee in tail, but that he may have ſuch action ory 
at his full age, or when the reverſion comes into poſſeſſion, as 
his anceſtor might have had upon the laſt preſentation in his 
time. 

So he ſhall have this writ, though the laſt preſentation was 
made by tenant by the curteſy in dower, for life or for years; 
if thoſe eſtates did not commence by the grant of the plain- 
tiff himſelf. F. N. B. 31. G. So, if a guardian made the 
laſt prefentation in right of the plaintiff, then an infant. Id. 
J. Or a ſtranger, by uſurpation upon the plaintiff, then an 
infant. Or a ſtranger, by uſurpation in time of war, 

tho” the plaintiff was of full age. Id. / | 


2. When not. 


An aſſiſe of darrein preſentment does not lie by one coparce- 
ner againſt another. F. N. B. 32. A. Nor if tenant for 
life, or for years, claims by a leaſe from the plaintiff himſelf. 
Id. 31. 7. Or, if an infant purchaſes an advowſon, and an 
uſurpation be made upon him. Id. Or, if an uſurpation be 
upon a feme covert, who purchaſed the advowſon. 2 Ini. 
360. So if a purchaſer be a biſhop, c. Id. 358. 


3. How the Proceeding ſhall be. 


The proceeding in aſſiſe of darrein preſentment is confor- 
mable, in many reſpeQs, to the proceedings in an aſſiſe of 
novel differfen. Tide Com. Dig. 1 V. tit Ah of Novel Diſ- 
ſeiſin. and Booth's Real. Attions. 210. 262. 

— Mag. Chart. 13. it ſhall be coram Inſf. de Banco; 
cho before it la in B. R. 2 J,. 27. 


her. Jan. 49. 
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Ptenarty is no bar in aſſiſe of darrein preſentment, any more 


thay in quare impedit, if it was not for 6 months before the 
writ purchaſed, hy the ſtat. Weſtm. 2. 5. 2 bn/t. 360. 


IF. Quare Impedit. 
When it Les. 


Quore impedit is an antient writ, which lies by him, who, 
deing in poſſeſſion of an advowſon of a church, is diſturbed 
i his preſentation to it. 2 Inff. 356. | 

By the Pat. Weftm. 2. 13 Ed. 1.5. If any, not having 
night preſent during the minority of an infant, in the time of 
tenant in dower, by the curteſy, for life, for years, in the 
time of tenant in tail, Oc. the infant at full age, he in re- 
verſien, and the iſſue in tail, may have the ſame remedy for 
recoxering the poſſeſſion of the adxowſon, as his laſt anceſtor, 
©c:. might have bad in his time, The ſame remedy i fon a 
Ame covert, or man of religion, if the uſurpation be during 
coverture, or vacation. 2 If. 353. | 
And, therefore, an infant who has an advowſon by deſ- 
cent, after his full age, ſhall have a quare impedit, or darrein 
prefentment, though the uſurpation was upon him during his 
minority. 2 luft. 388, 9. an infant may have it during 
his. minority, when he is out of wardſhip. Id. 359. 

An infant ſhall have a guare impedit, if an uſurpation be 
vpon him, though his anceſtor purchaſed, and never preſent- 
ed tothe advowlon. A. 

So, the heir of him in reverſion, after an ufurpation in the 
time of tenant by the curtefy, in dower, for lite, for years, 
tenant by ſtatute-merchant, ſtaple, or alegit. M. and Jon. 
48. Ss, the iſſue and tail, after an ufurpation in the life of 
tenant in tail. 2 Hu. 350. Jon. 49. So, the ſucceſſor of 


dim in reverſion, if an uſurpation be upon the leſſee, c. 


of an eccleſiaſtical perſon. Semb. Fon. 48. 

But, if an infant purchafes an advewſon, and an uſurpati- 
on he upon him, he is not within this ſtatute. 2 . 358. 
do the leſſor himfelf is not within this ſtatute, though the Nr 
is, when the uſurpation is upon his leſſee, c. 2 Inſt. 359% 
Nor a man in remainder, nor his heir. M. 

A feme covert ſhall not have aid by the ſtatute, if an uſur- 
pation be, during the coverture, to an advowſon purchaſed by 


N 
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i an uſarpation be upon a biſhop, ot other ecdeſiaftie 

his ſucceſſor ſhall not have guare 4mpedit; for the ſfa- 
tute aids only upon an uſurpation in the vacation, or When 
the anceſtor could not have remedy at the time of the uturp- 
ation.  Semb, Jon. 47, 49, F. N. B. 34. M. 


PROCEEDING i: Quare Impedit 
1. The Proceſs, \ EX 


All writs of advowſon in à church, dig. right. of advow- 
fon, guare impedit, and aſſiae of darrein preſentment, by à 
common perſon ſhall be in C. B. Reg. 29, 30. But a quart 
impedit by the king, may be in B. R. or C. B. F. NM. B. 32. 
4 | 


The proceſs in guare impedit is, ſummons, attachment, and 
diſtreſs. 1 Brownl. 158, @ Inſt. 124. And by the common 
law it was diſtreſs infinite. 2 Inf. 124. 810 71 
But now by the fiat. Marl. 52. H 3. c, 12, if the defen- 
dant does not appear, nor caſt an eſſoin on the firſt diſtreſs, ot 
before there ſhall be judgment for the plaintiff, and a writ te 
the biſhop. Though upon the ſummons or pone, the defend 
ant was not ſummoned, but aii returned. 5 Com. Dig. 296. 

By the tat. of Marl. the ſheriff ought to make ſummons 
by good ſummoners, and return their names upon the origi- 
nal. I Brownl. 1 58. And if the ſheriff. do not do ity 
diſceit lies againſt him. Id. and Dy. 353. $. : 

The ſummons ſhall be ſerved upon the defendant, or at the 
church door. 1 Brownl, 158. 2 Med. 265. And if he be 
not actually ſummoned, there ſhall not be judgment upon de- 
fault at the diſtreſs. R.1 Med. 248. 2 Med. 264. fr 
If there are two defendants, and one does not appear, He. 
upon the firſt diſtreſs, the plaintiff ſhall have judgment and a 
writ to the biſhop, though the other defendant appears, and 
perhaps ſhall. have a writ to the biſhop allo. 2 ft. 124, F. 
R. Bendl. pl. 136. And if all the detendants make default 
upon the diſtreſs, the plaintiff ſhall have judgment againſt all, 
for all are ſuppoſed diſturbers. R. Mo. 8 1. But upon default 
after continuance, there ſhall be a di/iringas, inſtead of a pe- 
tit cape. 2 H. 4.1.6. - FE | 

But before a writ to the biſhop, the plaintiff ought t> 
make title, and there ſhall be procefs to inquire of- four points. 
173 81. Vide poſt. 11. He ſhall make title. Benul. pl. 
130. 207% % | my 3 
At the return of the ſummons, or pine, the defendaſt 
may have the common eſſoin. 2 14ſt. 125. 1 Brown!, 1 8 
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Or an eſſoin de mals Lei. Semb. 2 Infl. 124. And if there 


are ſeveral defendants, one may be effoined after another, 
x Brownl. 159. But the defendant ſhall not have an eſſoin 
de ſervitio regis ultra mare. 2 Inſt. 125. 1 Brownl. 160, 
Nor ſhall have protection, nor his age. 1 Brownl. 160. 

By the flat. 12 Ed. 2. ft. 2. after default and re · ſum. 
mons, the defendant ſhall not have an eſſoin. R. Cro. Car. 
341. 

If the defendant caſts an effoin, the plaintiff ought to ad. 
journ ik for fifteen days, otherwiſe he ſhall be nonſuited. 1 
Brownl. 159. Dall. 81, 2, And at the day given by the 
adjournment, the defendant need not appear, nor before 
the return of the 2 1 Brownl. 159. 

By the common law, and now by the fat art. ſup. chart, 
15, in ſummonſes and attachments, there ought to be fil. 
teen days excluſive at leaſt between the teſſe and return, in 
which time, at twenty miles per diem, any one may come 
from the extreme part of England. 2 Inſt. $67. 
| By the flat. Marlb. 52 H. 3 C. 12. In darrein preſent- 
ment, or quare impedit, there ought to be only fifteen or 
twenty-one days before the return. Or a longer day may 
be given by conſent of parties. 2 * 124. But ſuch 
conſent ought to appear upon record. Id. 

The ſummons ought to be teſted the ſame day it iſſues, 
that there may not be any prejudice in reſpect of 7. Reg. 
30. a. Bro. Q. Imp. 151. . | 


2. Original. 


An original in quare impedit may be ſued de ecclefia, which 
always imports a reQory, or par 25 F. N. B. 32 H. So 
it may be by common law, of at leaſt by the fat. Weftm. 2. 
c. 5. de capellis, prebendis, vicariis, hoſpitaP, priorat”, abbat' 
et aliis domibus, que ſunt advocationibus aliorum. 2 Inſt. 263. 
2 Kol. 98. And therefore of an archdeaconry. R. 1 Leo. 205. 
1 And. 241. | 
The writ ought to name the advowſon truly as it is, vix. 
eccleſia, vicar, &c. F. N. B. 32 H. 33. F. G. Vet if it be 
in the disjunctive, ad ecclefiam ſive hoſpitaP, it is good. R. 
Cro. El. 7911. 

Yet the writ may be genetal, and the count ſpecial: as, if 
a quare impedit be brought by him who has _y a moiety of 
the advowſon, or the advowſon medietutis eccleſiæ, the writ 


may be general, præ ſentare ad ecclefiam, and the plaintiff ſhall 
| count 
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count upon the ſpecial matter. F. N. B. 33. A. 5 O. 10% 5. 


10. Co. 135. 

8o, if the plaintiff has only the nomination, collation, 
Ec. and not the right of preſentation, the writ ſhall ſay præ- 
ſentore, and the plaimiff ſhall count ſpecially. F. N. B. 33- 

B. C. D. E. and if it be nominare, it abates. Brotunl. 159. 


3 writ may ſay generally, que ad noftram ſpectar 2 
nationem, and the count declare by what title. 5 Cum. Dig. 


2 
dB if there be a diſtin patron, and incumberit of one 


moiety, or part of a church, and another patron or incum- 
bent of the other moiety, or part, the writ is good, if it is 
ſpecial pri ſentare ad medietat”. &c.. eccleſie. R. 10 Co. 135. 
3. And ad rector nedietat, or medietat rector is of the 
ſame import. 4 Co. 75. 

In what county it ſhall be brought. Vide Ati, Div. 
XII. No. 1, Cc. 

If it abates by death, it may be brought by Fournier Ac- 
compte, 1 Brotunl. 158. So ſummons and ſeverance hes, if 
one plaintiff will not fue. Id. 


Ihe plaintiff may have ſeveral 1 impedits _— every 
defendant . 42771. 


3. Declaration in TY Impedit. 


15 one defendant appears before the others, the plaintiff 
may declare againſt him ſimul cum, c. 1 Brownl, 1 

A quare impedit ſhall be brought by the king, in right of 
* or upon a title by lapſe, or by a common perſon. 
3 

"Sin, whe have the ſame title, may join. Mo. 184. 


4 man, who has the nomination, and another, who has the 


preſentation, may join, if a ſtranger preſents. Dy. 48. a. in 
marg. Or have ſeveral quare impedits. Mo. 40. Dalt. 48. 

An executor or adminiſtrator may have a guare impedit 
an WO in the FRI, the teſtator, Ofc. 5 Com. Bg. 
2 

71 a grant ot the next avoidance be to two, and one releaſes 
do the other, the releaſee alone may have a guare impedit. 
R. Mo. 467. 

A quare impedit is uſually ſued againſt the patron, who pre- 
fents the incumbent who was preſented, and the biſhop. r 
Brownl. 159. But the writ does not abate, if the biſhop is 
omitted; and therefore it will be well to omit him, if the 
— is full. Hob. 320. FB 

et 


— 
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Vet the biſhop, if he is omitted, may preſent by lapſe, 
except when a ne admittas is ſued by the plaintiff within fix 
months. Semb. that the biſhop. may preſent by lapſe tho” a 
ne admittas be delivered within ſix months; but he cannot 
admit the clerk of the party, or of any other preſented within 
ſix months. 5 Com. Dig. 278. To the laſt point cites F. N. 
B. 48. L. Sed qu. if he can admit any one, if a ne admittas 
1s delivered in due time ? | 

The writ may be againſt the patron alone, omitting the 
incumbent ; but then the plaintiff ſhall not have a writ to 
the biſhop to remove him, if he was admitted, pendente lite. 
Co. Lit. 344.6. F. N. B. 35. C. 0 | 

In a right of advow ſon, the incumbent ſhall not be named. 
Hob. 319. Nor ſhall be removed, if the plaintiff recover 
1d. & Sav. 109. 55 

It may be againſt the incumbent alone, where the patron 
is not diſturbed, nor has ptejudice by the ſuit : As, in guare 
impedit upon an avoidance: by ſimony of the incumbent. 
Semb. Lut. 1089. R. 3 Lev. 16, 206. „ 7 

In guare impedit by him who has the nomination to a church 
in the preſentation of -an abbot, which comes to the king, 
and he preſents a clerk, without any nomination, the quare 
impedit ſhall be againſt the incumbent alone ; for the king can- 
not be a diſturber. R. Dy. 48. a2. : | 

So, where the incumbent is collated by Iapſe, or is the on- 
ly diſturber. 1 Leo. 45. R. 2 Leo. 58. Sav. 108. S. F. But 
more particular. | | 

Alſo Vide 7. Co. 26. a.S.C. There it was reſolved that 
the writ ſhould abate, for various reaſons. Alſo, that the 
patron ought to be named, but this was not collation by lapſe, 
the biſhop diſclaiming, except as ordinary. This caſe in 7 
Co. contains great and very extenſive learning on the ſubject, 
and ſeems to be the beſt I have met with in the books. There 
is a very excellent caſe and very full in Hob. 315. Elvis Nu. 
v. Archbiſbop of York and others. 

As to the doQrine of rw ng fu lapſe, Vide Hob. 316, 
31 Þ 319, _ Vide alſo Burn's cheſ Law. Tit. Advowſon, 

» Þ. 20. Oc. 8 3 1 

It ſhall be againſt the incumbent alone in every caſe, 
where the intereſt or eſtate of the patron is not diveſted by 
the judgment in the quare impedit. K 7 Co. 20. a. And it is 
ſafeſt not to make more defendants than neceſſary. Hob. 320. 
If the patron is not named, a defendant when he ought, 
if it be not pleaded in abatement, it ſhall not be error. 5 2 
5 * 
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Cv. 651, So, where the king is patron, it ſhall be ſucd againſt 
the prſemes only. Keil. 53. 4. | 


4- Muft ſbew a Title to the Advewſon. 


The plaintiff i in guare impedit muſt alledge a title to the ad- 
vowſon in ſome one, from whom he claims by deſcent. 
Hob. 132. (Vide Infra.) For a preſentment without a title to 

reſent is not ſufficient. Yaug. 57. And generally it ought to 
alledge a ſeiſin in fee. But, that he was ſeiſed generally, 
ſhall be intended in fee. 8 H. 5. 4. 6. So ſeiſin for life is ſut- 
- ficient, Semb. Id. I conceive there is not a doubt. 

Seiſin by 7 1 arab is ſufficient. Or by grant of the next 
avoidance. 1d. & Lut. 1. Or by grant of an eſtate for life, 
for years, or other particular eſtate. Semb. 5 Co, 98. 4. 

Here I conceive there is not a doubt. 

Or he may alledge a title to the advowſon in himſelf, Hb. 
102, And a title to the advowſon, as well as preſentment, 
ought to be alledged in the caſe of the king, as well as of a 
common perſon. Vaug. 57. So the king ought to alledge in- 
what right he is ſeiſed. 1 Leo. 227. 

If the plaintiff claims by a gift in tail, he muſt alledge a 
title to the advowſon in the donor, and derivehis title under 
the donee. Hut. 31. 

If the plaintiff claims a right to preſent againſt common 

right, he muſt ſhew the commencement of it: As, if he al- 
le es preſentations by turns, he muſt ſhew how this com- 
menced ; by preſcription, — or em Dy. 
299. 3 Leo. 163, 4. 

"Yet if A. was ſeiſed of a manor to which an 8 
vi. to preſent twice, 1 . it is ſufficient, for this 
ſhews a preſcription. R. Dy 

The plaintiff muſt 3 — the advowſon be ap- 
pendant, or in groſs. Semb. Lut. 1. Vaug. 7, 8. But if the 
king intitles himſelf to a preſentation by a ſimoniacal con- 
tract, it is ſufficient to alledge a preſentment by ſuch a one, 
cui de Jure pertinuit, without ſhewing what title ſhe had to 
the ane; for the king is a ſtranger to it. Sem, Lat. | 
1093. I conceive this is clearly law. 

If the plaintiff alledges that he was ſeiſed of the 1 
ſeilicet to preſent every firſt turn, it will be good. R. Me. 
867, | 
The plaintiff muſt ew 2 title i in himſelf befgre the avoid- 
ance; and therefore it the acceptance of a plurality, by 

Velo: :; 1: ++: B | Which 
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which the Arch | is void, be alledged at a day before the 
ant of the next avoidance, by which the plaintiff claims, 

it will be bad. R. after verdic for the Plaintiff. Dy: 129. b. 

Bend. pl. 7. 

ky 1 are ſeveral plaintiff and they vary in title, the 
writ abates. R. Mo. 184. 

If tenants in common make compoſition to preſent by turns, 
the plaintiff in his count muſt mention the compoſition, if 
guare impedit is brought before the compoſition is executed, 
i. e. by each having preſented in turns; but if quere impedit 
is brought after compoſition executed, it need not be men- 
tioned. Dy. 29. 4. 

But by Dy. 259. 6. 299. 6. It ſhould ſeem, that in every caſe 
where the plaintiff ſhews a right to preſent by turn, he ought 
regularly to ſhew how ſuch right commenced, by praſcrip- 
tion, compoſition, or otherwiſe. 

It may commence between parceners, int-tenants, and 
tenants in common, by record, or by 4 R. 1 Salk, 43. 

A compoſition by parceners need not be ſhewn ; for it may 
be without deed. Dy. 29. 4. 1 Salk. 44. 

Where the plaintiff claims a turn to. an advowſon appen- 
dant, he need not ſhew the commencement of the preſenta- 
tion by turns, whether it was by preſcription, compoſition, 
or otherwiſe; for the appendancy imports a Preſcription. 
Dy. 299- And the plaintiff may claim the entire advowſon 
when it is his turn. R. 1 Brownl, 165, 

In guare impedit by a grantee of the next avoidance, he 
muſt ſhew that it is the next avoidance. Semb, ak 129. b. 
This, I apprehend is law. 


5. The Plaintiff muft alleges a Preſentment. | 


The plaintiff in quare impedit ought always to alledge a 
preſentment by himſelf, or by his anceſtor, or ſome other 
under whom he claims. Vaug. 75 77 57. Tho' the advowſon 
be veſted in the patron by act rliament. Semb. 3 Lev. 
436. Cont. 21 Ed. 4. 3. 5. And — preſentment ought 
to be alledged to have been by him who has the inheritance. 

Co. 9. 5. But it may be alledged to _ been by him, 
Pork |; whom the plaintiff claims. 2 Inſt. 356 

If a preſentment be alledged by a tenant for life, for years, 
or el particular tenant, it is ſufficient for bim! in reverſion. 

8. a. : 
: = "was if the plaintiff ſhews a grant of the next 88 
and alledges a — by a grantee, it is ſufficient for 
him, 


7 
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him, who claims. under the grantor; for he preſented in 
right of the grantor. 5 Com. Dig. 280. 

A purchaſer may alledge a preſentment by the vender. 
2 Inft. 356. 

In quare impedit by tenant for life, or years, it is ſufficient 
that the plaintiff alledges ſeiſin in the leſſor, the demiſe, and 
a preſentment by the leſſee himſelf. Dub. Hob. 285. R. 1 
2 230. I am inclined to think there is not much room for 

ubt. 

The plaintiff may alledge preſentments by the grantor and 
the grantee of a particular eſtate, and it will not be double. 
5 Co. 98. a. Cre. El. 518. 

If the plaintiff alledges a preſentment, without a prece- 
dent title, he muſt ſay that it was tempore pacis. 1 Med. 
51 But he need not, if a precedent title be alledged. 

If a preſentment be alledged by a common perſon, he 
muſt ſay that the clerk was thereon inſtituted, and inducted. 
Bend. pl. 297. ; | 
If by the king, or by him, who intitles himſelf by the 
king, that he was in/tituted is right. | 
The laſt preſentment regularly ſhall be mentioned, and 
therefore if the biſhop preſents by lapſe, upon the next 
avoidance, the patron in quare impedit ſhall make mention 
of that. 3 Leo. 18. Dalt. 75, But if there be an uſurpa- 
tion upon the king, a grantee of the next avoidance need 
not mention that, but only the laſt preſentation by the king. 
5 Com. Dig. 280, . 

The crown as well as a ſubje& muſt alledge a preſenta- 
tion; and a commendam retinere is not ſufficient. Stra. 1006. 
But the want of it is cured by verdict. hid. 74 


6. The Plaintiff muſt alledge Diſturbance, 


The plaintiff in guare impedit ought to alledge a diſtur- 
bance. And, if it be by an executor or adminiſtrator upon an 
avoidance in the life of the teſtator, &c. a diſturbance in the 
life of the teſtator, &c. is ſufficient. R. Sav. 95. Lut. 2. 

- But the — ſhall not ſay in reftardatione executionis 
teſtamenti. R. Sav. 95 R. 1 Les. 205. 


EA : 7. Plas 


was a good plea, 2 Jnft. 360. 
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7. Pleas in Quare Impedit. 
In . He. 


| To a declaration in quare impedit the defendants may im- 
parl. And afterwards may join in plea, or plead ſeverally, * 


Bro. Qu. Imp. 157, 165. 


The defendant may plead in abatement, or to the action. 

An ordinary cannot plead in abatement, or caſt an eſſoin, 
without making himſelf a diſturber. Hob. 200. 50 

In abatement the defendant may plead, that the plaintiff 
or defendant is miſnamed, or has a falſe addition to his 
name. Bend. pl. 109. 

So they may plead variance between the count and writ. 
Salk, 559. That there are two churches, and neither with- 
out addition, &c. or, that the church 1 is miſnamed. 5 Com. | 
Dig. 280. 

The incumbent may plead in Ae that ſuch an 
one is not named a defendant, when he ought to be. 7 Co. 
25. b. Hob. 316. ' Vide ante No. 3. | 

But the biſhop cannot plead in abatement, that the patron 
is not named. Heb. 317. | 

He may plead another guare impedit depending for the 
ſame diſturbance. R. 1 Brownl. 163. So, tho” it is for 
another diſturbance tor the ſame avoidance.  R. Hob. 37. 
Or adds another defendant. R. Hob. 138. 

So he may plead in abatement darrein — 5 Com. 


Dig. 263. 
8. Plenarty. _ 


So he may plead hn, before the writ purchaſed, of 
the preſentment of the plaintiff himſelf. 74. D. I. 11. c. 
42. § 20. Tho? he does not ſay, that the plenarty was for 
ſix months. Id. R. by common law; for by inſtitution and 
induction, or by inſtitution only, againiſt a common perſon, 
the church is full, and the plaintiff ſhall loſe. his an, 


tion hac vice for ever. R. 6 Co. 49. a. 


So he may plead plenarty for 6 months bakers the pur- 
chaſe of the writ, of the preſentment of the defendant him- 


ſelf. Th. D. J. II. c. 42. § 22. Or, of the preſentment 


of a ſtranger. Co. Ent. 408. 5. 
By the common law plenarty before the writ for any time 


But 


E 


But by the fat. Weſtm. 2. c. 5. it muſt be a plenarty for 
ſix months. And it ought to be ſix months before the firſt 
writ, if another writ be ſued by journeys accompts. Th. D. 
1 0 | | 

But, generally, plenarty is no plea againſt the king. 2 
Inſt. 361. Tho' he claims in right of his ward, Cc. and 
not in jure corone, Id, & R. 1 Leo. 226. 3 

Vet, if the defendant alledges a right of advowſon in him- 
ſelf, he may plead plenarty for ſix months againſt the king. 
Th. D. . 11. c. 42. § 7. 17. Dub. \ 3. Why is not this 
law ? 

So, by the law, plenarty ſhall be a good plea againſt the 
queen. 2 Inſt. 361. 

Plenarty, upon a collation by a biſhop by wrong, is no 
plea. R. 1 And. 243. Sav. 118. So, tho? the biſhop col- 
lated after a lapſe. Dub. 1 And. 243. Et Qu. de loc? 

If the defendant pleads plenarty, he muſt ſhew of whoſe 
preſentment. Th. D. J. 11. c. 42. § 2. And at what time. 
Id. So, regularly if the defendant pleads plenarty of the 
preſentment of an eccleſiaſtical perſon, he ought to ſhew 
the right of patronage in him. Id. F 4, 5. So, if he 
pleads plenarty of the preſentment of himſelf by ſuch an 
one. R. 1. Brownl. 162. | 

But a lay patron may plead plenarty of his own preſent- 
ment, without ſhewing a right to the patronage in him. 
Th. D. I. 11. c. 42. F 4. 5 15 

Plenarty ſhall not be intended, if it is not pleaded. Ion. 


332- 
9. Pleas in Bar. 


In bar of a guare impedit, the biſhop, to ſhew he is not 
a diſturber, may plead, that he claims nothing but as ordi- 
nary. The ordinary muſt diſclaim, or admit himſelf a diſ- 
turber. 5 Com. Dig. 281. Vide ante No. 7. 

If he refuſes a clerk without cauſe, fe is a diſturber. 
1 Leo. 230. 

The clerk may plead that he claims nothing but as perſona: 
imper ſonat” ex præ ſentatione of ſuch an one. 7 Co. 26 a. 
Vide Entries to L. Ray. Rep. 459, for this, and collation by 
lapſe. Sed 

The biſhop may plead collation by lapſe. Vide Entries L. 

Ray. Rep. 459. | 

Upon a plea by the biſhop that he claims nothing but as 


ordinary, the plaintiff may have judgment againſt him, with 
h a writ 


1 1 
a writ to the biſhop, but ceſſat executio till the other pleas are 
determined. Vaug. 6. Hob. 320. Keil. 43. @. vide poſt. 
No. 12. | 
If a ceſſat executio is not entered, it is only form. R. 1 
Rol. 363. But if there be not a ceſſat executio, it is error, 
if execution be before the other pleas are determined. Id. 

Every other defendant may plead quod non impedivit. Win, 
Ent. 709. Vaug. 58. 

If the biſhop diſclaims, and the plaintiff does not accept 
his diſclaimer, but will maintain him a diſturber, and it is 
found againſt the plaintiff, he ſhall not have a writ to re- 
move a clerk collated pendente lite. Hob. 320. 

It one defendant pleads non impedivit, and it is found againſt 
him, there ſhall be a writ to the biſhop with a ceſſat executio, 
*till the plea between the others is determined. 1 Brownl. 
I 59. 
>The plaintiff upon. ſuch plea may have a writ to the 
biſhop, or by replication maintain the diſturbance in order 
to have damages. Vaug. 58. 

The defendant may plead in bar a releaſe. Or, that he 
by parſon imparſonee, and traverſe his reſignation. 5 Com. 

ig. 282. 

If the incumbent pleads, that he is perſona imper ſonata, 
he ought to ſay of whoſe preſentation. Hob. 320. 

The defendant may plead in bar a preſentation upon title 
and traverſe. But if the incumbent pleads a preſentation of 
ſuch an one, he cannot make title except to the ſame pa- 
tron, by whom he was preſented. Jon. 5. Hob. 321. And 
therefore, if he pleads himſelf to be perſona imperſonata of 
the preſentment of ſuch an one, the plaintiff may reply 
that he was not preſented by him. R. Ion. 5. But it will 
be more formal to ſay, that he is not perſona imper ſonata, or 
to ſhew by whom he was preſented, and then traverſe the 
preſentment alledged. Heb. 321. Yet the other way is 
ſufficient on a general demurrer. Id. | 

By common law the incumbent or biſhop ſhall not plead 
to the right of patronage; for every one ought to plead apt 
— and he has nothing in the patronage. 5 Com. Dig. 
282. 

Vet by the flat. 25. Ed. 3. c. . To avoid feint pleading 
in the patron, the archbiſhop, biſhop, &c. and poſſeſſor 
may counterplead the title of the king. 

And therefore every incumhent inſtituted and indufted may 
pad to the right of advowſon. 7 Co. 26. 4. Hob. 319. So 
aa incumbent by collation. Hob. 319. So, if lie be * 

tuted; 


1 


tuted ; for by inſtitution the church is full againſt a common 

perſon; and the flat. 25 Ed. 3. c. 7. by equity extends to 
common perſons. 7 Co. 26. a. Dy. 1 b. in marg. Other- 
wiſe, if he was only preſented. R. Dy. 1. 5. Or, in the 
caſe of the king, was only inſtituted. Hob. 319. For he muſt 
in the caſe of the king, be inducted. 

Or, if after inſtitution he reſigns, or is created a biſhop, 
pending the writ. Dy. 1. ö. in marg. Hob. 319. But the 
incumbent ſhall not only counterplead the king's title, but 
ſhall alſo make title to himſelf. Hob. 319. Vide infra. 
And muſt ſhew himſelf poſſeſſor. R. Dy. 293. a. 

By the flat. 25 Ed. 3.c. 7. An arcnbiſhop, or biſhop, 
who collates by lapſe, may make title to the patronage in a 
quare impedit brought by the king. Hob. 318. So in a 
quare impedit by a common perſon, who is not the rightful 
patron, where the biſhop preſents by lapſe. Hob. 319. 

But an ordinary, who has not collated by 405 cannot 
plead to the right, ſince the ftat. 25 Ed. 3. any more than 
by the common law. R. Id. & Lon. 5. 

In quare impedit the detendant is actor, and may have a 
writ to the biſhop, if judgment is for him, as well as the 
plaintiff. Yaug. 7. And when the defendant is actor, and 
requires a writ to the biſhop, he muſt make a title in him- 
ſell, as well as the plaintiff. Id. And therefore he muſt al- 
ledge a title to the advowſon. Id. 8. Vide ante, No. 4. A 
preſentation in himſelf, or another under whom he claims. 
Id. 7. Vide ante, No. 5. | 

But where the defendant has preſented, and his preſentee 
is inſtituted and induQted, ſo that a writ to the biſhop for 
him is not neceſſary, he is not then regarded as an actor. 
Vaug. 7. And therefore, if the defendant controverts the 
title alledged by the plaintiff, and does not ſtand upon his 
own title, he may alledge a title pro forma, and that his 
elerk is induQted, without alledging a preſentment in him- 
ſelf. R. Vaug. 8. s 

If the defendant demurrs to the plaintiff's count, which 
is adjudged inſufficient, the defendant ſhall have a writ to the 
biſhop, without making title. Dy. 24. 6. | 4 

In a quare impedit by the king, if the defendant ſhews a 
leaſe by the king's anceſtor to A. and that during his poſſeſ- 
ſion B. preſemed him, it is ſufficient, without ſhewing a title 
in B. for he ſhews the eſtate out of the king. R. 1 Leo. 48. 

If the defendant traverſes the title alledged by the plain- 
tiff in his count, the traverſe muſt be of a matter not only 
inconſiſtent with the defendant's title, but which alſo deſtroys 

the 
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the plaintiff's title, if it be found againſt him. aug. 8. 
As, if the plaintiff alledges ſeiſin of an advowſon in groſs 
and a preſentation in himſelf, and the defendant alledges ſei- 
fin of it as appendant, he ought not to traverſe the ſeiſin in 
roſs, tho? it be inconſiſtent with the defendant's title ; for 
If he preſented, tho* by uſurpation, he has a title, whether 
the advowſon be appendant or in groſs. 5 Com. Dig. 283. 
So he ought not to traverſe the ſeiſin of the advowſon. 

aug. 12. a 

If he alledges ſeiſin of the advowſon as appendant, and 
a preſentment, without ſaying that he preſented to it as ap- 
. he cannot traverſe the appendancy. R. 1 And. 270. 

aug. 15. | 

But F the plaintiff alledges ſeiſin of advowſon as appen- 
dant, and a preſentment to it as appendant, the defendant 
may traverſe the appendancy, or the preſentment, for the 
one or the other deſtroys the plaintiff's title, if it be found 
againſt him. R. Vaug. 15. R. 1 Leo. 154. 

So, if the plaintiff alledges ſeiſin of it, as appendant, and 
a preſentment by the king by lapſe, and the defendant ſays, 
that the king was ſeiſed in groſs, and preſented, he ought to 
traverſe the appendancy. Vaug. 13. So, if the defendant 
alledges appendancy to other lands, &c Vaug. 12. 

So, if the plaintiff alledges ſeiſin in groſs, and the de- 
fendant claims as appendant, he ought to traverſe, that it 
is in groſs. Neil. 51. ö. Semb. Keil. 91. a. Tho' there R. 
that he may traverſe the ſeiſin in groſs, or the preſentment, 

If the plaintiff alledges a vacancy by the death, reſigna- 
tion, or deprivation of the former incumbent, and the de- 
fendant alledges an avoidance by other means, as by a ſi- 
moniacal contract, &c, he muſt traverſe the avoidance by 
death, c. and not the ſeiſin, appendancy, c. Vaug. 16. 
So if the plaintiff alledges a vacancy by death, and the de- 
fendant alledges an avoidance by plurality, by which it be- 
longs to the king by lapſe, he ought to traverſe the avoid- 
ance by death. Semb. Sav. 78. 

If the defendant by his plea ſhews a title ſubſequent to 
the plaintiff's title, he need not traverſe it; for he confeſs- 
es and avoids, As, if the defendant alledges a ſeiſin and 
preſentment ſubſequent to the preſentment alledged by the 
plaintiff, Yaug. 16. If the defendant alledges a ſeiſin and 
preſentment by the king, and the plaintiff by his replication 
alledges a grant by the king to him, and a preſentment by 
the grantee, and upon his death a preſentment of the king 


by 
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a 
by lapſe, c. this avoids the preſentment by the king. R. 
Jon. 12. 5 

On quare impedit by the king, for the next turn of a liv- 
ing void by promotion; if the defendant confeſſes and a- 
voids by pleading that the crown preſented A. who is ſince 
dead, and himſelf now preſented, and parſon imparſonee, 
he need not traverſe that the church is vacant by the promo- 
tion; if he does, it may be paſſed over and iſſue taken on 
the avoidance. Stra. 837. 

If the biſhop pleads that the king made A. dean of, Cc. 
whereby he became poſſeſſed of the church in queſtion, he 
muſt ſhew that the church is a member of the deanery. id. 

Subſcribing the articles need not be averred in the plea, 
nor in the declaration. Mid. 


10. Replication. 


If the plaintiff replies to the defendant's title, it is not 
ſufficient to deſtroy the defendant's title, without maintain- 
ing his own title. Vaug. 60. Tho? the king be plaintiff. 
R. Vaug. 61. 

But where the king's title appears (being found by office 
or other matter of record) there the king may relinquiſh his 
title, being eſtabliſhed by record, and traverſe the defend- 
ant's title. Vaug. (2. 

If a biſhop pleads, nothing but as ordinary, and dies, ano- 
"ther defendant may ſuggeſt his death on the roll, and pray 
that the plaintiff may reply, and if he be nonſuited, it ſhall 
be peremptory. R. Salk. 559. 


11. Judgment in Quare Impedit. 


In a quare impedit by the king, the Attorney General may 
enter a nolle proſequi, upon which there ſhall be judgment, 
quoad defendants eant fine die. Townſ. Jud. 177, 8. So, if 
there be judgment againſt the king upon a verdict of de- 
murrer. Id. 179. 

If the plaintiff is nonſuited, it is peremptory, and the 
defendant ſhall have a writ to the biſhop. 1 Brownl. 161. 
And if any defendant bars the plaintiff his action fails. I. 
161, 2. 

In guare Impedit by the king or a common perſon, if the 
ordinary claims nothing but as ordinary, there ſhall be 


Judg- 


[ 58 J 


| jadgment againſt him with a ceſſat exerutio quouſq ; Ce. 
2 . 198. Vide ante No. g. | 

If the plaintiff does not accept his diſclaimer, but main. 
tains him to be a diſturber, and he is found ſo, there ſhall 
be judgment, and the ordinary will be ſubject to anſwer 
damages. Hob. 320. 
Ik it is found againſt the plaintiff he ſhall be barred, and 

cannot have judgment, or a writ to the biſhop. Id. Tho? 
the biſhop collated by lapſe pendente lite, and ſo the clerk 
collated ſhall not be removed. 7d. 

If the patron and incumbent confeſs the action, or nil 
dicunt, c. there ſhall be judgment for the plaintiff, and a 
writ to the biſhop. So if a judgment be given againſt them 
upon demurrer. 5 Com, Dig. 284. | 

If a verdict in quare impedit be found for the plaintiff, 
the jury ought to enquire ex officia of 4 points, viz. 1ſt, 
Whether the church be full, 2d. Of whoſe preſentation. 
* _ value of the church. 4. How long vacant. 

il. 57. 6 

And this ſince the fat. Weſim. 2. c. 5, not by the com- 
mon law. Hob. 318. | | 

So. there ſhall be a writ of inquiry upon a judgment by 
default or upon demurrer, to enquire of thoſe four points. 

. 241. 3. Or, after a verdict, if the jury omit it. 

ownf. Hud. 191. Dy. 135. 4. And till this is executed, the 
whit to the biſhop ſtays. 1 Brotunl. Ext. 327: 

An inquiſition which finds the church full of the preſen- 
tation of a ſtranger, does not hurt. Dy. 77. 4. 

After a verdict before juſtices of aſſiſe, by the far. 
Weftm. 2. c. 30. flat. 12 Ed. 2. c. 4. 14 Ed. 3. c. 16, the juſ- 
tices may give judgment immediately, and award a writ to 
the biſhop. Or it may be given in C. B. And error may 
de to the judges of aſſiſe, or to the judges of C. B. 5 Com. 
Dig. 258, | 

If judgment be given for the plaintiff to recover his pre- 
fentation, execution ſhall be by a writ to the biſhop. 7d Vide 
oft. No. 12. 

If it be given for damages, as it may by the flat, Veſtm. 
2.c. 5. Execution ſhall be by Fi. Fa. or Elegit. 1 
Brownl. 158. But not by capias ad ſatisfaciendum. Id. 

If in a quare impedit between common perſons a title ap- 
pears for the king, judgment ſhall be given for the king, and 
a writ to the biſhop for the king's clerk. So in a guare 
impedit by the king, if the iſſue be whether the king is 
ſeiſed of the advowſon of B. and it is found, that 2 

eiſe 
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ſeiſed of two turns, and the biſhop of the other turn, and 
it appears to be the king's turn, there ſhall be judgment for 


him. 

But if a title for the king appears by the defendant's plea, 
there ſhall not be a writ for the king's clerk, without the 
plaintiff's confeſſion of his title upon record. 5 Com. Dig. 


285. | 
Judgment by the common law was only for recovery of 
the preſentation, and a writ to the biſhop. 5 Co. 5 3. 
By the ſtat. We/tm. 2. c. 5, the plaintiff ſhall alfs recover 


damages. Jd. But ſince the ſtatute, the plaintif may 


waive the benefit of it, and take his judgment at common 
law. R. 5 Co. 59. a. 


12. Writ to the Biſhop. 
After judgment in quare impedit, the plaintiff or defend- 


ant for whom the judgment is given, ſhall have a wii to 


the biſhop to admit his clerk, if he be not before inſtituted 


and inducted. F. N. B. 38. B. And it ſhall be directed 
to the ſame biſhop, who is defendant. Id. 1 Brownl. 
159. Or, if he be patron, to the metropolitan. Dy. 
35 . 5. For it ſhall be to the one or the other at the 

aintiff's election. 5 Com Dig. 285. Or, if the biſhop 
is abſent, or out of the realm, to the guardian of the ſpi- 
ritualities. Dy. 77. a. 350. a. 

If the Archbiſhop of Canterbury is plaintiff, it ſhall be 
to the Archbiſhop of York. per Holt, Sho. 329. 

It may be to the archbiſhop upon a judgment in 
impedit in Wales; for it is within his province. R. Fones 


32, | 
: But the defendant ſhall not have a writ to the biſhop, if 
the guare impedit abates for form. F. N. B. 38. H. So, 
if the patron makes default to the diſfringas, he ſhall not 
have it, though it abates by the incumbent's plea. Id. 
Semb, Cont. Bend. pl. 136, 207. 

So, if a quare impedit abates for form, miſnomer, or in- 
ſufficiency. Id. M. R. ) Co. 27. 6. 

If the ſheriff returns quad quer non invenit pleg*, upon 
which the plaintiff finds pledges in C. B. and has another 
writ, and the ſheriff returns tarde, if the defendant ap- 
pears, and the plaintiff makes default, the defendant ſhall 
not have a writ to the biſhop, becauſe the guare impedit was 
never ſerved upon him. FP. N. B. 38. O. So the defen- 
dant ſhall not have a writ to the biſhop, where he claims as 

par- 
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parſon imparfonee. Id. L. where there is another quare im- 
prdit depending againſt him for the ſame church. Id. R. 

So, it the plaintiff is nonſuited, the defendant ſhall not 
have a writ to the biſhop before title made. Id. K. Raff. in 
2. Imp. Eveſq. 2. 

Otherwiſe where the defendant has judgment upon de- 
murrer to the declaration. Dy. 24. 6. | 
So, the plaintiff ſhall not have a writ to the bifhop be- 
fore he has counted, tho” all make default but the biſhop, 
F. N. B. 38. J. So the king ſhall not have a writ to the bi- 

ſhop upon default, till title made. Salk. 559. 

But the plaintiff ſhall have a writ to the biſhop, without 
making title, if the defendant makes default upon the _— 
gas. Id. N. Semb. Cont. 1 Brownl. 158. Vide ante No. 1. 

If a writ is awarded to the biſhop, he ſhall admit the 
clerk of the party, and remove all who were admitted pen- 
dente lite. Tho? admitted upon the preſentation of a ſtran- 
ger. 5 Com. Dig. 286. / 

Or upon a preſentment by the king. Id. cites cont. Dy. 
260. 4. But it is there ſaid that this opinion was not law. R. 
by 3 1. that the preſentee of the king or a ſtranger pendente 
lite ſhall not be removed without a Aa facias, 2 Cro. 93. 

It the plaintiff is outlawed after judgment, and the king 
preſents by reaſon of the outlawry, and then the outlawry 
is reverfed, the plaintiff ſhall have execution upon the firit 
judgment, and by writ to the biſhop ſhall remove the king's 
prefentee. R. by 3 I. Periam Cont. Sav. $9. 

If the ordinary does nothing upon the firſt writ, there 
ſhall be an alias directed to the biſhop, which may be re- 
turnable, and upon this an attachment. And the ordinary 
returns the writ guad admiſit. 5 Com. Dig. 286. 

Or he may return quod non eft idonea perſona, ſhewing 
how. Semb. Dy. 254. b. Br. Jud. g. 

That the clerk did not requeſt to be admitted. R. Keil, 
71. 5. 

But, if the incumbent, of whom the church is full, be 
not a party to the writ, he ſhall never be removed. Co. Lit. 

If the biſhop refuſes admittance upon a writ to him, an 
alias, pluries, and attachment lie againſt him, F. N. B. 
38. C. 47. C. And there was a fine of 10). for a bad re- 
turn of the firſt writ, and an alias under the penalty of 1000. 
3 Leo. 139. | | 

Or the party my have a guare non admiſit, and recover 
his damages. F. N. B. 47. C. 21 H. 7. 8. 6. A quare non 
; admifit 
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admiſit ſhall be ſued in the county where the refuſal was. F. 
N. B. 47. F. And out of C. B. in term, where the reco- 
very was, Id. 47. E. — * 91 

It may be ſued by the king in B. R. tho' the recovery was 
in C. B. Id. D. Or by a common perſon, if the record 
was removed there by error. Id. E. | 

So, it may be ſued out of chancery, in term-time, or va- 
cation. Id. C. And it lies, if the biſhop refuſes, tho? he 
afterwards admits the clerk. Id. L. | 

But the plaintiff ſhall not have his clerk admitted upon a 

non admiſit; for it is only to recover damages. Id. G. 

And the biſhop may plead that the church is full of the pre- 
ſentment of ſuch an one, not party to the recovery. 4d. 


* 


P. Juris Utrum. 
When it lies. 


A juris utrum is the higheſt writ a parſon can have. F. 
N. B. 48. R. And it lies, where the lands and tenements 
of a rectory are aliened by the predeceſſor of the parſon. 
Id. Or are recovered againſt the predeceſſor by verdict, or 
by confeſſion or default, without pray ing in aid of the pa- 
tron and ordinary. Id. & 49. So, if the predeceſſor be diſ- 
ſeiſed of his lands or tenements. Id. 40. J. Or any intrudes 
upon them after the death of the predeceſſor. 
A A dean and chapter, prebendary, vicar, &c. being par 
228 of a church, ſhall have a juris utrum. 1d. 


QUARE INCUMBRAVIT. 
J. When it lies. 


If the plaintiff in a guare impedit ſues a ne admittas within 
fix months, and afterwards recovers, and before judgment 
the biſhop had inſtituted another. to the church, he ſhall 
have a guare incumbravit-againſt the biſhop, and ſhall reco- 
ver his preſentation and his damages. F. N. B. 48. J. O. 

So every party, who ſues a ne admittas, may have a guare 
incumbravit after his recovery, if the church be full by the 
preſentation of another, Tho? the biſhop admits the pre- 
ſentee of him, who is found patron, by a jure * 


2 
* 
11 
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F. N. B. 48. H. Or, if the biſhop admits the clerk of a 
ſtranger, as well as of the party to the writ. /d. L. Or, 
admits after 6 months, as well as before. Id. Tho? the 
biſhop preſents the clerk of the plaintiff. 5 Com. Dig. 345. 

A guare incumbravit lies, if the biſhop incumbers, when 
xo guare impedit is pending, and no debate for the church, 
Or, before ane given. Id. 


II. How the Proceedin ing ſhall be. 


| The quare incumbravit is an original writ, which iſſues 
out of Chancery, and not out of the court where the reco- 
very was. F. N. B. 48. G. And it ought to be ſued in 
the county where the — is. 1d D. And in the court, 
where the recovery was, if the record remains there. Id. F. 

But the king may ſue a guare incumbravit in B. R. tho' 
the recovery was in C. B. 1d. E. So a common perſon, if 
the record be removed there by error. 4d. F. 

The proceſs ſhall be an alias, and then a diſtringat. Id. P. 

The plaintiff in a quare incumbravit ought to mention his 
recovery in his writ, and count, per meliorem opinionem. Id. 
K. Or, if there be no recovery he may have a ſpecial count. 
The defendant may demand oyer of the recovery mentioned 
in the count. But the plaintiff in his count need not ſay, 
where he recovered. Or, whether he recovered ſince, or 
before the 6 months. Or, that the biſhop refuſed his clerk; 
for if he incumbered, it imports it. 5 Com. Dig. 246. 

If the plaintiff be nonſuit, he may have another quare 
incumbravit, and vary his count. F. N. B. 48. M. 

The defendant may plead, that he did not — ſince 
the AO SIS delivered. Id. N. 


III. When it 5 not lie. 


None ſhall have a quare incumbravit except after a reco- 
very in a count. F. N. B. 43. E. | 
1 if a church be e before a ne admittgs ſued. 

So 2 quare incumbravit does not lie, if the biſhop after the 
6 months, collates by lapſe. Id. L. Nor doth a in- 
cumbravit lie, if the biſhop incumbers pending a right of ad- 
vowſon, though the plaintiff recovers : for the plaintiff 
in a right of advowſon cannot have a ne admittar; for he 
recovers the advowſon only, * not the preſentation. Ja. 
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QUARE NON AD MIS II. 


I. When it lies. 


After a recovery in a quare impedit, if the biſhop refuſes 
to admit the clerk of the plaintiff, he ſhall have an alias, 
pluries, and attachment, or at his election a writ of quare 
non admifit ; in which he ſhall recover damages only for the 
teil, FN BOT 09 -# 

It lies upon a recovery by the king, as well as by'a com- 
mon perſon. Id. C. D. And it may be ſued out of  chancery. 
= C. Or out of G. B. which, in term, is moſt proper. 

It lies againſt a biſhop,” upon a refuſal by a vicar general. 
5 J. 5 upon his refuſal, though he afterwards admit 

im. Air es -£ 2 | Au } 730) 3 Bac) 

So it lies againſt the guardian of the ſpiritualities, upon 
a refuſal by the biſhop hls dead, 1d. J. A. Or againſt the 
„ c ( 
A quare non admiſit ſhall be ſued in the county where the 
refuſal was. Id. F. And by a common perſon in S B. or, 
if the judgment be affirmed in error, in B. R. Id. | 
But by the king it may be in B. R. as well as in C. B. 
though no error brought. 14. D. 
The writ ought to recite the recovery. Id. C. 


II. When it does nt lie. 


This writ does not lie againft an archdeacon for refuſal of 
induction; for the plaintiff ſhall cite: him into the ſpiritual 
court, or have an action upon the caſe. F. N. B. 47. H. 
Nor, upon a recovery of a preſentation to a donative; for 
he ſhall have a writ to the ſheriff to put him into poſleſſion. 
Id. 48. A. Ora writ to him, who ought to inſtall, c. the 
preſentee to the donative, to put him into poſſeſſion. Id. C. 
It will be a good plea for the biſhop, that the church is 
litigious. Id. P. That the church is full of another pre- 
ſentation by any one not party to the record. Id. 47. K. 
That he himſelf preſented by lapſe. Id. M. That he has 
admitted his clerk. 1d. H. | | 


QUO 
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QUO WARRANTO. 


. When it lies. 


A quo warrants is in the nature of a writ of right for the 
king. againſt him who uſurps, or claims any franchiſes, or 
liberties, to ſay by what authority he claims them. 

A quo warrants, lies for all franchiſes... As, for waifs, eſ- 
trays, goods and chattels of felons, deodands, fines, amerci- 
aments, iſſues. A park, or warren. For wreck of the ſea. 
For taking laſtage, or ballaſtage of ſhips, Ce. 

So it lies for franchiſes, which cannot be ſeiſed into the 
king's hands ; for the party may be ouſted of them. As, 
for a court baron. A court-leet, or borough court. A fair, 
market, toll, c. | 1 

So it lies for claiming to be a corporation. To chuſe 
bailiffs or other officers. Coroner, conſtable, clerk of a 


market, juſtice, Sc. 


So it lies upon a claim of exemption z as to be exempt 
from the government of the mayor, juſtices, &c. Vide va- 
cting the ſeveral points above, in Fo. 


7 


Ent. Vide 5: Fom. Dig. 351, 2. | 


A qua warranto lies againſt him, who abuſes his franchiſes, 
or liberties. 2 In/t. 496. „„ | 

So it lies upon claim of the correction of others: as, to 
have the aſſize of bread and beer, weights or meaſures. To 
have a priſon, power of arreſting, &c. The puniſhment of 
foreſtallers, or other offenders. Fo. Ent. 528. 4. So pillory, 
tumbrel, &c. Id. 551. 5. 8 

It lies for exerciſing the office of ſteward of a court-leet, 
but not of a court- baron. Stra. 621. Vide poſt. Div. II. 


It lies for the office of conſtable. Stra. 1213. 


It lies where any new juriſdiction, or a public truſt, is ex- 
ecuted without authority, though it is no uſurpation upon 
any franchiſe of the crown. Stra 2. 299, 836. L. Ray. 15 59. 

The king may have an information in the nature of a quo 
warranto, 5 Fom. Dig. 351. Ora writ of inquiry out of the 
Exchequer. Co. Ent. 530. ö. CHE 

An information in the nature of a quo warrants lies againſt 


any one claiming an exchuſive ferry over a public river, but 


not for taking money of paſſengers, Stra. 1161. 
II. When 


L 65 J 
II. Mien it does not lie. 


By the fat. of 18 Ed. 1. of quo warranto, every one who 
had 2 — before the time of R. 1. and can prove his 
enjoyment afterwards, by verdict, or other means; his fran- 
chiſe, &c. ſhall be confirmed. 

And therefore, if it appears upon a quo warrants, that the 
defendant hath enjoyed time whereof, Oc. franchiſe, &c. 
which lie in preſcription, or thoſe, which lie in charter, by 
grant within the time of R. 1. or, if granted before, if they 
be confirmed or allowed fince, he ſhall not be ouſted of them. 
2 Inf. 495. 9 Co. 28. | 

A quo warrants does not lie for erecting a warren. Stra. 
637. 2L. Ray. 1409. Nor for a forfeiture by non-attend- 
ance. Stra. 819. : 

The court will not grant an information quo warrants for 
making a rabbit-warren, nor for ſetting up a fair; the re- 
medy is, by 213 to the attorney- general, who may 
grant it. B. R. H. 261. Nor for holding a court-leet in 
a manor; for it is a private right, and may be tried in a ci- 
vil action. Andr. 14. Vide ante, Div I. Nor where two 
ſets of churchwardens are ſworn in. Stra. 1196. Nor 
where the defect of the defendants title is ſtale, as of twen- 
ty-nine years ſtanding, and has never been queſtioned before. 
1 Burr. 433. „ 


III. The Proceeding in a Quo Warranto. 
I. In what Court it ſball be, 


By the ſtatute made 6 Ed. 1. (but proclaimed 30 Ed. 1. 
and therefore printed of that year. 2 Inf. 279.) All per- 
ſons ought to enjoy their franchiſes, if not uſurped over, 
till the coming of the king, or juſtices in Eyre. | 

And thereby, and by the ſtat. 18 Ed. 1. when juſtices in 
Eyre were in being, a quo warrants lay before them. 2 Inſt. 


2. What Proceſs. 


By the fat. 6 Ed. 1. (printed 30 Ed. 1.) The ſheriff ſhall 
make proclamation forty days before the Eyre, that all ap- 
pear to ſhew quo warrento they claim their franchiſes ; and 
if any makes default, his franchiſe ſhall be ſeiſed into the 
king's hands, till he appears, nomine diftrifionts, and then 
NY if he anſwers immediately. If he excepts, that 

Vor. Il. mW he 
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he ought not to anſwer without an original, it ſhall be in- 

uired, whether he himſelf uſurped ; and if found ſo, he 
ſhall anſwer immediately, without an original: if found that 
his anceſtor died ſeiſed of the franchiſe, an original ſhall be 
ſued in this form; Rex, Cc. ſum” per bonos ſummonitores 
A. quad fit, Ce. oſtenſurus quo warrants tenet, &c. 

If A. appears upon the original he ſhall anſwer, and re- 
plication, and rejoinder, ſhall be made by the ſame ſtatute, 
If he does not appear, nor is eſſoined, it ſhall be as in Eyre. 
By the ſame ſtatute. And therefore, the firſt proceſs againſt 
the defendant in a quo warrants is ſummons, 1 Sid. 86. 

If he does not appear thereon, judgment ſhall be for ſei- 
ſure. Id. and 2 Rol. 46. d 

So, in an information in the nature of a quo warrants, the 
firſt proceſs ſhall be a venire facias. 5 Com. Dig. 353. 

If he does not appear upon the venire facias, there ſhall 
be a diſtringas. 1 Sid. 86. 1 Salk. 374. 

If the party does not appear the ſame term, he ſhall loſe 
his franchiſe for ever. 2 Inſt. 282. If he appears, his fran- 
chiſe ſhall be replevied of right. Id. 

If an information be againſt a corporation, the firſt pro- 
ceſs ſhall be ſummons, and afterwards diſtringas in infinitum. 
Carth. 503. And fifteen days are ſufficient between the teſte 


and return. Id. If there be no appearance upon the diſtrin- 


gas, the iſſues may be eſtreated. R. Id. 

Upon an inquiſition returned into the Exchequer of an 
uſurpation of franchiſes, a diſtringas ſhall iſſue againſt the 
uſurper, who thereupon may appear and plead. Co. Ent, 

t. 

_ an uſurpation be by a corporation, proceſs ſhall be 
againſt them by their corporate name. Vide the cafe of the 
quo warranto againſt the city of London, 16, Treby's Argu- 
ment. Vide infra, No. 3. 

If it be for uſur ping to be a corporation, it ſhall be againſt 
the natural perſons who uſurp, or by a name which compre- 
hends them. Vide Id. 4, 15. Treby's Argument. Id. 69. 
Pollexfen's Argument. Vide infra, No. 3. | 


3. Information. 


The general proceeding 1s by information for the king, by 
his attorney-general, againſt any uſurper of franchiſes, Cc. 
to ſhew quo warranto, he uſes them. Cs. Ent. 527. b. So 
againſt him, who exerciſes a power unlawfully : as if a 
* | mayor 
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mayor, & c. admits to freedom perſons who have no right; 
for there is no other remedy. 1 Sek. 374. 

By the /tat. g. Ann. c. 20. An information in the nature 
of a quo warrants may be granted by leave of court, at the 
relation of any deſiring to ſue, againſt any, who intrudes in- 
to, uſurps, unlawfully holds, or executes any offices, or 
franchiſes of a corporation. | 

Where the rights of ſeveral perſons may be tried-in one 
information, the court may order one againſt ſeveral per- 
ſons. After rules are made abſolute for four informations 
againſt four defendants, the court may direct that there ſhall 
be only one information againſt all the four defendants. 1 
Burr. 573. 

If an information be for uſing a franchiſe by a corpora» 
tion, it ought to be againſt the corporation. 2 Rol. 115. If 
for uſurping to be a corporation, it ought to be againſt the 
particular perſons. Id. Vide ſupra, No. 2. 

Whether B R. can grant it on the application of a private 
perſon, for uſurping a market upon the crown. Dub, Rex 
v. Marſden, M. 6 Geo. 3. 3 Burr. 1812. But the court 
will not grant it for encouraging and promoting a market. 
Ibid. : 

Information on the gth Ann. c. 20. lies not againſt a cor- 
poration as a body, but only againſt individuals uſurping 
franchiſes in a corporation. Information againſt a corpora- 
tion is always by the attorney-general. 2 Burr. $69. 

If it does not appear whether a court, at which an elec- 
tion was made, was competent or not, the court will grant 
an information; or where any other material points are 
doubtful, 3 Burr. 1485. | 


4. Plea, 


By the ſtat. g Ann. c. 20. The defendant ſhall plead the 
ſame term the information is exhibited by that ſtatute, un- 
leſs the court gives further time. 

The defendant may diſclaim the liberties mentioned in the 
information. Co. Ent. 5 27. ö. Or diſclaim as to part, and 
juſtify as to the other part. Id. 529. 6. | 

After plea, the defendant may amend his plea, paying 
coſts, before demurrer joined. 1 Sid. 54. 
The defendant in a quo warranto may by plea ſhew his ti- 
tle to the liberties claimed. And in ſuch caſe he ought to 
ſhew a full titie to himſelf. As, if the king grants bona fe- 
num, or othe r franchiſes, 7 lie in grant, to an 8 0 
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c. whoſe poſſeſſions come back to the crown, and the king 
re-grants bona fe/onum, &c. adeo plene prout abbas Habuit ; in 
a quo warranto againſt the grantee, the defendant ought by 
his plea to ſhew the firſt grant to the abbot, the re-union in 
the crown, and afterwards the re-grant, &'c. 5 Com. Dig. 


2 

If he pleads the king's charter, he ought not to plead, that 
he granted, and confirmed; for that is double. 1 Sid. 86, 
Sed. qu, de hoc, if the words of the grant are purſued? 

If he pleads a grant of an office, he ought to ſhew it to be 
an ancient office. Semb. 1 Sid. 86. He ought to alledge the 
thing done, to be appurtenant to his office. Id. 

If he pleads a grant to an abbot, &c. he ought to ſhew, 
for what eſtate. R. Mb. 297. | 

If he ſhews a privilege to him as a copy-holder, he ought 
to plead it in him, who has the freehold at leaſt. R. Telv. 
191. 
"But it is ſufficient, that the plea be as general, as the infor- 
mation; as if quo warranto be for uſing a market, toll, &c. 
it is ſufficient to make title to the market, toll, &c. without 
ſaying how much the toll was. Palm. 81, 

If he claims a franchiſe as appendant to a manor which 
came to the king by the attainder of B. and afterwards was 
granted to him; it is ſufficient to ſay, that B. was in due man- 
ner attainted. Semb. 3. Leo. 72. 

If he claims franchiſes by preſcription, and others by char- 
ter, he may conclude, eo warranto utitur, generally; for it 
ſhall be taken diributive. R. Mo. 298. 

If the affidavit annexed to a plea in abatement, has no title, 
the plea ſhall be ſet aſide. Stra. 1161. 


5, Judgment. 


In a quo warrento, there ſhall be judgment immediately for 
the king, if the defendant diſclaims. Co. Ent. 527, b. 

If the king cannot have the franchiſe claimed, judgment 

ſhall be that the defendant be ouſted of it. 5 Com. Dig. 
a in an information for uſing an authority to which he 
has no right. 1 Salk. 374. 
If a franchiſe, or liberty, which may ſubſiſt in the crown, 
be forfeited, the judgment in a quo warranto for it, either for 
ſeiſing, or ouſting will be proper, per Holt, Show, 250, If 
the franchiſe was created by the king, and may ſubſiſt, Cc. 
the judgment for ſeiſure will be the moſt proper. bid. 
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So judgment ſhall be, for ſeiſure into the king's hands, in a 
guo warrants for a franchiſe not granted by the king. 1 Salk. 
11 judgment be for ſeiſure of the franchiſe, all franchiſes 
incident, or ſubordinate, granted by the ſame charter, are al- 
ſo forfeited. R. Pal. 82. 

By the at. ꝙ Ann. c. 20. If the defendant, on informati- 
on purſuant to that ſtatute, be found guilty ot uſurpation, in- 
truſion into, unlawful holding, or executing any offices or 
franchiſes there named, the court may give judgment of ouf- 
ter, as well as fine, and coſts ſhall be recovered on either 
ſide. 

If the defendant be found duly elected, but not ſworn into 
the office, there ſhall be judgment of ouſter, 2 Med. Ca. 
234. Stra. 582. And no mandamus lies to ſwear, till that 
judgment be reverſed. Ibid. CTR 

If the Attorney General confeſſes the ' defendant's plea, 
there ſhall be judgment for the allowance of the franchiſes, 5 
Com. Dig. 354. But a confeſſion by the Attorney General 
does not bind the king, where the matter is not private, but 
concerns the public. 1 Rol. 12. So a confeſhon by the At- 
torney General, if it be not after a plea upon record, does 
not warrant the court to give judgment againſt the king. 
Semb, Sav. 19. So a confeffion by the Attorney General 
does not conclude the king, or the court, in a point of law; 
but only as to the fact. R. 2 Bul. 296. POS FR 

If the defendant confeſſes uſurpation for part of the time 
only, and from thence inſiſts on election, there cannot be 
judgment of ouſter but only capiatur pro fine. Stra. 952. 


6. The effett of the Judgment. 


The judgment in a quo warrants is final; for it is in the na- 
ture of a writ of right. 1 $:4.86, And therefore, if judg- 
ment be againſt the king, the king ſhall be for ever bound, as 
to the thing adjudged. 1 Rol. 112. So, if the judgment be 
againſt the king upon a confeſſion by the Attorney General, it 
ſhall never afterwards be re-examined for a matter in fact; for 
as to the fact it is concluſive, tho? not as to the law, Hardr. 
129. x T3 

Upon a judgment againſt a corporation for ſeifing of their 
liberties, the corporation ſhall not be ſeiſed, or altered. 4 
Med, 58, a | | _—_— 

There 


* 
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There cannot be a judgment againſt a corporation, but in 
their politic capacity. Id. 


7. Execution, 


After judgment for ſeiſure of liberties into the king's hands, 
a writ of ſeiſure ſhall iſſue to the ſheriff. Co Ent. 539. 6. 
And thereon the ſheriff ſhall return a ſeiſure. Id. 540. 6. 


REPLE V I N. 


J. For what Things it lies. 


A replevin lies, when cattle or goods are diſtrained, and 
impounded, and thereby the ſheriff is commanded upon 
pledges to deliver them to the owner. Co. Lit, 145. b. And 
replevin may be made by writ, or by plaint; by writ at the 
common law; by plaint upon the fiat. Marlb, Id. 

Replevin lies #1 all cattle, goods and chattels, unlawfully ' 


en. | | 
If cattle are taken damage feaſant, and detained after ſuffi- 
cient amends, he may have replevin for the wrongful detain- 
er. F. N. B. 69. G. e 

If a cow diſtrained has a calf, replevin lies of the calf. Id. 
D. & Dait. 65. 7 
Replevin lies, tho? there be an expreſs grant, that the par- 
ty may diſtrain, and hold the goods againſt pledges, till the 
rent be paid; for goods cannot, by grant, be made irrepleviſa- 
ble. Co. Lit. 145. b. Vide poſt. Pleading in Replevin, No. 


: This laſt caſe, is well worthy of notice.—I truſt the rea- 
der will excuſe me, for making a few obſervations, by way 
of comment upon the above ſound doctrine. The law of 
the land cannot be altered by the contracts, or conduct of in- 
dividuals, nor can third perſons be affected by the contracts 
or conduct of others, notwithſtanding ſome very peculiar opi- - 
nions lately given. 

I ſhall not enlarge on the ſubject. I do not mean to give 
offence. The man of ſenſe, and the man of experience, 
will underſtand me. 

As I ſeem to im ugn ſome late doctrines, I think it incum- 
bent on me to ſay, they ſeemed founded in juſtice and equity, 

| . , 0? 
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tho? (in my humble opinion,) contrary to the ancient, and 
well known law of the land. | 
Perhaps ſome of our judges, may, in their great zeal to 
adminiſter equa! juſtice to all, forget that their Faty is to de- 
clare the law, as then exiſting ; and altho* the law may, in 
ſome iuſtances, appear, even contrary to the principles of juſ- 
tice and equity, yet they, (the judges) cannot alter the law. 

It is only the /egi/lative power, i. e. the king, lords and 
commons, in parliament aſſembled, that can alter the law. 

It the judges are left at liberty to give ſuch gloſſes, expla- 
nations, and conſtructions, as they ſhall think proper, we 
ſl! no longer be a free people. We ſhall no longer be go- 
v-rn<d oy laws, made by the ſovereign power, but by the 
dicia of judges, appointed by the crown, i. e. the king, who 
in one reſpect, is only the executive magiſtrate of the ſtate; 
in <nother (when fitting in parliament,) only ene, of the three 
eittes oi tho realm. 

Upon chis occaſion I truſt the reader will excuſe me, for 
giwing a tranſlation of a few lines, from a very excellent fo- 
reign autho!, being obſervations againſt the common maxim, 
that che judges muſt conſult the ſpirit of the laws.” Al- 
tho his obſervations relate to the criminal, I think them 
equally applicable to the civi / law, 

The authority to interpret penal laws, cannot reſide with 
the judges, becauſe they are not legiſlators ——There is not 
any thing more dangerous than the common axiom, that we 
muſt conſult the ſpirit of the laws. It is breaking down the 
dam oppoſed to the torrent of opinion. I think I have de- 
monſtrated this truth, which may ſeem a paradox to vulgar 
minds, more ſtruck with a little preſent diſorder, than with 
the fatal, but remote conſequences which ariſe from a falſe 
principle, that hath taken root in a nation. Our knowledge 
and all our ideas, have a reciprocal connection; the more 
complicate they are, ſo much more numerous are the ways of 
arfiving at, or deviating from the truth. Each man hath his 
different point of view, and which varies in each, at different 
times. The ſpirit of the laws will therefore be the reſult of 
the 1 * or bad logic of the judge; of a ſound or unſqund 
digeſtion; it will depend on the violence of his paſſions; on 
the weakneſs of him who ſuffers; on the relation between the 
judge and the proſecutor; and on all thoſe minute powers, 
which change the appearance of every object, in the fluctua- 
ting mind of man. Hence we ſee the fate of a citinen · aſten - 
times changed in his paſſage from one tribunal to another; 
and the life of. a miſcrable being a victim to the falſe reaſon- 
"Te ings 
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ing, er the ill humours of a judge, who takes for a lawful 
interpretation, the vague reſult of all thoſe confuſed ſeries of 
notions, which float in the human mind. Hence we ſee the 
ſame crimes, in the very ſame tribunals, differently puniſhed 
at different times, becauſe they did not conſult the conſtant 
and fixed voice of the laws, but the wandering inſtability of 
interpretation.” | 

A diſorder, which ariſes from the ſtrict obſervance of 
the letter of a penal law, is not to be put in compariſon with 
that which ariſes from interpretation. Such a momentary in- 
convenience ſhould induce the legiſlature to make the neceſſa- 
ry correction, in the words of the law, which are the cauſe 
of the uncertainty, but the fatal licenſe of reaſoning, from 
whence ariſe arbitrary and venal controverſies, ſhould be 
prevented.” Beccaria. & 4. Harlam Ed. 1780. 


I. By whom Replevin lies. 


He who brings a replevin, ought to have the property of 
the cattle, or goods, in him. Co. Lit. 145. b. But a ſpeci- 
al property is ſufficient. Id. As, if goods be in his cuſtody 
as a pledge, or for the manuring of his land. IId. 

An huſband may have replevin, for the goods of his wife, 
taken dum ſola. F. N. B. 69. K. . | 

An executor or adminiſtrator, for the goods of the teſtator, 
c. 1 Cid. 81. : 4 | 


II. Againſt whom Replevin lies. 


Replevin lies againſt him who takes the goods. And alſo a- 
gainſt him who commands the taking; as well as treſpaſs. R. 
2 Rol. 431. I. 5. Or againſt both together. big. 

So, it lies againſt him who takes damage feaſant, if he de- 
tains after amends tendered. F. N. B. 69. G. 

If there be a diſpute upon the ſeiſure of cattle in an high- 
way, upon which application is made to A. a ftranger, who 
permits B. (upon ſecurity given to him vo return the cattle to 
the perſon who has right) to depaſture the cattle in the mean 
time, till the conteſt is determined, and thereupon the ſer- 
vants of A. ſeiſe the cattle for the uſe of their maſter ; reple- 
vin does not lie againſt A. and he may plead non cepit. R. 1 
Leo. 42. | So, if he ſtays the cattle, paſſing through his ma- 
nor, till the conteſt be determined. Gods, 113. 7 


WW 
So replevin does not lie againſt him, who takes goods be- 
yond ſea, tho? he afterwards imports the goods hither. per, 
Pol. Sho. 91. | 


TV. When a Replevin does not lie. 


A replevin does not lie for goods taken in execution, Nor 
for goods ſeiſed for a debt to the king, without command of 
the king, or of the barons of the exchequer. Mad. 672. 

But a replevin lies againſt the king, if goods be in his 
hands. per Hide, to the lords. 3 Ruſb. 1361. 

A replevin does not lie for goods ſeiſed by warrant of a juſ- 
tice of peace, upon a conviction for deſtruction of the game, 
. Semb. 2. Mod. Ca. 208, 9. | conceive there is not a doubt 
on the ſubject. Tis in the nature of an execution. 


A replevin ought not to be made, before pledges found to 


the ſheriff. | | 

By the Hat. 11. Geo. 2. c. 19. The ſheriff is to take a 
bond with two ſureties in double the value, of the cattle or 
goods, and if there is judgment for the avowant, or perſon 
making cognizance, the bond muſt be aſſigned to him. 
If upon ſuch bond, the plaintiff in replevin does not enter 
his plaint in the county court, the bond will be forfeited. 8d 
if, afterwards, he does not proceed in the proſecution.” Or 
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if he be nonſuit, or has a verdi& againſt him. Carin. 519. _ 


But if the plaintiff in replevin enters his plaint, -and after- 
wards is reſtrained by an injunction out of Chancery *till his 
death, whereby his plaint abates, the bond will not be for- 
feited. R. Id. | 

Replevin does not lie for goods diſtrained for a fine impoſ- 
ed on an officer by commiſſioners of land- tax; and if he takes 
out replevin, it is a contempt, and an attachment will be 
granted. Bunb. 14. So it does not lie for goods diſtrained on 
4 3 (for deer-ftealing.) Stra. 11 = 1 2 

eri it, an attachment ſhall inſt him. id. 

On Sire acias againſt the ſherif > 
he muſt plead ad idem. Fort. 331. 

In debt on a rep.evin bond, it is a bad plea, that the defen- 
dant appeared at the county-court ; he muſt follow it, where- 


for not taking pledges, 


ever removed to the end of the cauſe. Id. 351. So that he 


performed all conditions, is a bad plea; he ſhould plead, he 
did indemnify. - Id. 210. | | 

If a debt is brought on a replevin-bond, for not proſecuting 
in the county-court, with effect, and defendant pleads he _— 
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then and there proſecute with effect, and plaintiff replies, he 
(the preſent defendant) removed it by recordari into C. B. 
and was there non-ſuited, the replication is well. B. R. H. 
137. 
if plaintiff be nonſuited, before avowry or cognizance, 
action on the bond, muſt be in the ſheriff's name. 


Pleading in Reple vin. 


1. Proceſs. 
By Vrit of Replevin. 


If a man tortiouſly takes the perſon, or goods and chattels 
of another, and detains them, a replevin lies, upon which the 
ſheriff ſhall be commanded, upon pledges, to make delive- 
rance of the ſame perſon, or goods. f 

By the common law the perſon of a man was replevied by 
writ de hom. replegiando, So, by the common law, there 
was a replevin of cattle or goods by writ to the ſheriff. | 

And replevin ſhould be brought by him who has the pro- 
perty, abſolute, or qualified, in the goods. And againſt him 
who took, or commanded the taking, or both. 5 Dig. 
287. eee HRP 
If the ſheriff himſelf took them, it ſhall be againſt him by 
his proper name. Reg. 81. 6. ; 

It the writ of replevin be for divers ſorts of cattle, it ſhall 
be quare averia fua, Ic. F. N. B. 68. D. If only for one 
beaſt, it ſhall be quare equum ſuum, or bovem ſuam, &c. Id, 

If a live beaſt, and a dead chattel, are in the fame writ, 
the beaſt ſhall be named firſt. Reg. 81. 6. | 
For what things, and when a replevin lies, Vide ante I. 


A writ of replevin, is in the nature of a jufficies. 2 Inf. 
1a... | 
If the ſheriff does not return, or does nothing upon the 
writ of replevin, the plaintiff ſhall have an alias replevin: 
F. N. B. 68. E. And the alias uſually has this clauſe, ve! 
cauſam nobis figntfices. Id. But ſuch clauſe may be omitted 
in the alias. Id. ay EI | N 

If the ſheriff does nothing upon the alias, the plaintiff may 
have a pluries, which recites the alias and contempt upon it 
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and commands that the ſheriff make replevin, or that he him- 
ſelf be preſent to anſwer to the contempt. 2 H. 7. 5. b. And 
if he thinks fit, he may have a writ of replevin, alias, and 
pluries, all at the ſame time. F. N. B. 68. E. 

If the ſheriff makes replevin upon the pluries, he does not 
return the writ; but if he does not make replevin, he onght 
to return the cauſe. 2 H. 7. 5. b. 

If upon the alias the ſheriff returns, property claimed, a 
writ de proprietate probanda iſſues. Dy. 173. a. Vide poft. 


9. * 
If the ſheriff does nothing upon the replevin, alias, and 


pluries, an attachment will lie againſt him, directed to the 


coroners, commanding them that they attach the ſheriff for 

his contempt, and in the interim make replevin. Reg. 81. 

n if nothing be done upon the hom. repleg. alias, and Nie. 
78. a. | 

To the replevin, alias, or pluries, the ſheriff may not te- 
turn ne cattie taken. R. Salt. 581. But he may return that the 
cattle are eſloigned. Kit. 262. Salk. 581. Or, dead. 32 H. 6. 
27. 6. Or, that no one ſhewed him the cattle. Salk, 581. 

And thereupon the plaintiff may have a capias in withernam 
2 take ſo many of the defendant's cattle. So, if upon an 

hom. repleg it be returned that he is Tee there ſhall be a 
capias in withernam the defendant. the defendant appears 
at the return, he ſhall be committed, without a capiat in wi- 
thernam, *till he produces the perſon, and ſhall not be ad- 
mitted to plead. 5 Com. Dig. 288. 

If A. brings hom. repleg. for his wife, then alias, then p- 
ries, to which defendant appears, and then capias in wither- 
nam iſſues ; it is irregular, and proceſs thereon ſhall be ſtaid. 
1 Wil. 256. 

If after defendant's appearance, and before declaration, 
the wife dies, the court will not on motion, ſtay proceedings, 
but plaintiff ſhall-declare, and defendant take what advan- 
tage he can by pleading. Id. 

Defendant may be bailed on capias in withernam, but plain- 
tiff muſt firſt declare, and defendant plead non cepit ; and the 
bail is for the defendant to appear, and if judgment againſt 
him, to render his body, and be i in cuſtody, till he render the 
perſon, &c. Barnes 59. 

 Withernam lies upon a replevin by plaint. 9 Ed. 4. 48. B. 

If a bailiff, upon a replevin by plaint, returns, that Jr 
eould not have a view, to make deliverance, the ſheriff ſhall in- 
quire by inqueſt, and if it be found, that he could not have 


it, the ſheriff ſhall award a withernam. 1 Brownl. 167. And 
capiar 
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capias: in witſernam lies againſt the defendant tho? a peer. 11 
H. 4. 15. &. It is only meſne proceſs, not an execution. Salk, 

82. | | 
. The capias in withernam recites the return upon the reple- 
vin, or Im. repleg. F. N. B. 69. B. 

If, upon a capias in withernam, or hom. repleg*. the ſnheriſſ 
returns non eſt invent. there ſhall be a capias in withernam for 
the goods of the defendant. Id. 68. C. 11 H. 4. 15.6. 

If, upon a capras in witliernam, the ſheriff returns nulla 
Bona quæ capi poſſunt, the plaintiff ſhall have a capias and pro- 
ceſs to outlawry. F. N. B. 74.D. 

If, upon a capzas in withernam, or hom. repleg, or in reple- 
vin, he returns cepi, c. the perſon or cattle taken, they are 
irrepleviſable. R. Ray. 475. 7 H. 4. 27. But the parties 
may, appear upon the withernam, and count, &c. D. Dy. 
k89. 4. R. Noy. 50. | 

If, upon the capias in withernam,. the defendant pleads non 
cepit,, he may be bailed. R. Salk. 581. Skin. 337. And he is 
not eſtopped by the return of Elongat to ſay quod non. cepit. 
R. Salk. 58 1. Skin. 61, 76, 237. And if the return of elon- 
gat? be falſe, after judgment againſt the ſheriff for the falſe 
return,, the defendant ſhall be bailed. Ray. 475. | 
E an replevin made by the ſheriff upon a plaint in the 
eounty court, the bailiff returns that the cattle arè eſloigned, 
the ſheriff muſt enquire of it, and if it be ſo found, the 
ſheriff may award a withernam in the county. F. N. B. 69. 
C. 74. C. 1 Brownl, 167. And, if he refuſes to do it, there 
mall be a writ out of chancery directed to him to award a 
withernam. F. N. B. 69. C. And if he does not obey, there 
mall be an alias, pluries, and attachment. Id. 

So withernam lies in ſecond deliverance. 1 Brounl. 167. 

If: the ſheriff refuſes a withernam, an attachment lies a- 
gainſt him, and a diſtringas directed to the coroners. Id. If 
a niſil be returned upon the witheruam, an alias and pluries 

go, and ſo in inſinitum. 1d, | | 

After a withernam awarded, if the defendant pays alt da- 
mages to the plaintiff, he ſhall have reſtitution awarded. 5 
Com. Dig. 289. | 

It is not a good return for the ſheriff upon a replevin quod 
mandav; ballivo gui nul dedit reſpons, or no deliverance made; 
for by the ſtat. eftm. 1. c. 17. the ſheriff ought immediately 
* enter the franchiſe, and make deliverance. F. N. B. 68. 
T hat the catile are inclaſed in a park, fortreſs, Cc. 8 H. 4. 
19. . 


2. By 
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2. By Plain. 


By the ſtar. of Marl. 52 H. 3. e. 21. I averiacapiantuy, 
Ec. Picecames, poſt querimoniam ſibi 6. ea deliberare poſit, 
i extra libertatis, &c, Et fr infra, Se. 

And upon this ſtatute, after plaint to the ſheriffs he by pa- 
rol, or precept, may by his bailiff reptevy them. And it is 
not neceſſary for him to ſtay *till the county-court before he 
makes plaint, if the plaint is afterwards entered there. $ 
Com. Dig. 289. 

And the ſheriff ought upon plaint to make deliverance of 
the cattle, tho? he himſelf took them. 2 ft. 139. And the 
plaint _ be, quia A. B. (naming the ſheriff's proper name) 
„ 18. * 

"do he may make deliverance, tho? the cattle or goods are 
above the value of 40s. Id. Tho” after the taking the 
are conveyed into a franchiſe. 2 ft. 140. So, if they are 
taken in a franchiſe, and upon a precept the bailiff of the li- 
berty refuſes, or neglects, to deliver them, the ſheriff may 
enter the franchiſe and replevy. Ad. So he may upon a writ 
of replevin. And therefore, upon a writ of replevin, it is 
not a good return, that the bailiff of the franchiſe nullum dedit 
reſponſum, or the like matter. Reg. 82. F. N. B. 68. F. 

The ſheriff may take ſuch power for his aſſiſtance as he 
pleaſes. 3 H. J. 1. | | 

By the flat. Weſftm. 1. c. 17. If the cattle are driven ton 
caſtle, or fortreſs, and there detained againſt gages and 
pledges, after demand the ſheriff ſhall make deliverance. 2 
Inſt. 192. So, if they are driven into a houſe, park, or other 
place fortifie . 1d. 193. And no perſon eccleſiaſtical or tem- 
poral, above the age of 15 and under 70, is exempt, but 
muſt aſſiſt him. Id. 194. | 

And therefore the ſheriff cannot return that the cattle are - 
eſloigned into a caſtle, &c. Id. & 8 H. 4. 19.4. 

The ſheriff mt not uſe force before a demand of delive- 
rance. 2 Inſt. 193. Nor can he break into the houſe or clofe, 
if there is a door or gate open. 2 Rol. 552.4. 35. Other- 
wiſe, if the owner at the door, Oc. by force hinders his e- 


try. Id. 565. . 37. 


3. By Cuſtom. | 
By cuſtom in the county of Northampton, in the abſence 
of the ſheriff's bailiff, the frank pledge may make replevin. 
2 Inft. 139. | By 


IL. 78 J. 


By the cuſtom of London, upon ſecurity for return of the 
goods, or the value, the ſheriff ſends an officer to appraiſe 
the goods, if he can, and to deliver them to the plaintiff. 
Priv. Land. 170. | 

By cuſtom a replevin may be granted by the hundred court, 
5 Com. Dig. 290. Cit. Dub. Sal. 580. | 

But a cuſtom, that goods taken in London ſhall not be re- 
plevied by the king's writ, but only in Londen, is not good. 
Dy. 246. b. And therefore a return of ſuch a cuſtom was diſ- 
allowed. Dy. 246. a. Vide ante J. | 


4+ By Writ of Second Deliverance. 


If the plaintiff is nonſuited in replevin, and his cattle, Cc. 
are afterwards taken again for the ſame cauſe, he may have 
a writ of ſecond deliverance for his cattle, &c. F. N. B. 72 
D. whether the nonſuit is after or before avowry. Id. And 
this writ of ſecond deliverance is a judicial, and not an ori- 
ginal writ, which was granted by the fat. W. 2. 13 Ed. 1. c. 2. 
2. Inſt. 341. And this writ iſſues out of the record, upon 
which the nonſuit was. Id. And it muſt be conformable to 
the firſt record. Id. | 

And therefore, if withernam was awarded upon an eſloig- 
ment of the cattle after nonſuit, the ſecond deliverance ſhall 
not be of the cattle taken by 'the withernam, but of the firſt 
cattle. 1d. | 

It muſt be teſted upon the ſame day, upon which the re- 
tern habendo was returnable upon the former writ. 2 Rol. 97. 
If the plaintiff declares in ſecond deliverance, the defendant 
avows or makes conuzance like as in replevin. Co. Ent. 585. 
And the ſecond deliverance will be a ſuper ſedeas to the retorn 
habendo upon the firſt writ, but not to the inquiry of damages; 
for theſe are given by the fat. 21 H. 8. c. 19. for coſts on 
the firſt writ. R. x Salt. 95. 2 Inſt. 341. | 

The writ of ſecond deliverance is not taken away by 11 
Geo. 2. c. 19. and it is not a ſuperſedeas to a writ of inquiry 
of damages on the fat. 17 Car. 2. c. 7. but after writ of ſe- 
cond deliverance, defendant cannot proceed upon retorn ha- 
bendo, Barnes 427. 


5. Pledges, when found. 
By the fat. Weſtm. 2. 13 Ed. 1. c. 2. The ſheriff, before 


deliverance made of the goods, ought to take pledges " pro- 
72 ecuſe 
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feente and for retorn habend” (if return be awarded) otherwiſe 
he ſhall anſwer the price of the goods. Co. Lit. 145. 6. And 
therefore it upon a writ of replevin, the ſheriff does not take 
pledges, it will be error. R. Cro. Car. 594. And for his de- 
fault an action upon the caſe lies againſt the ſheriff. Id. 446. 
Or againſt the bailiff of the franchiſe. 2 Inſt. 340. 

And by the flat. Weſtm. 2. 2. If the bailiff hath not, where- 
of he may anſwer, the ſuperior ſhall anſwer. Id. 

So in homine replegiando the plaintiff ſhall find pledges to 
proſecute with effect, and to deliver the perſon and his goods. 
5 H. 7.3. 4. So, it the ſheriff takes inſufficient pledges, 
he ſhall anſwer, as well as if he takes none. 2 Inf}. 340. 

And therefore if the plaintiff is nonſuited, &c. and upon 
the retorno habends the ſheriff returns elongata, the defendant 
ſhall have a writ for the cattle or yur of the pledges. 1d. 
And if upon the writ againſt the pledges, the ſheriff returns 
nihil, there ſhall be ſcire facias againſt the ſheriff quod reddat 
fot” averia vel catalla, Wc. Id. Hut. 77. Off. Br. 243. 

Sed ©, if this is in any caſe but where the ſheriff hath 
been guilty of wilful negligence, in taking inſolvent perſons 
as pledges? | 

Suppoſe them ſolvent when taken, and that they afterwards 
__ inſolvent, ſhall the ſheriff, in ſuch caſe, be anſwer- 
able ? 

Money depoſited in lieu of pledges is not ſufficient. R. 
Cro, Car. 446. Jon. 378. | 

One pledge is good, if he is ſufficient, for it is at the pe- 
ril of the ſheriff, that he takes one or more pledges. Cro. Car. 

46. | | | 
% If the writ is removed by recordari, when the ſheriff hath 
not taken pledges, the court may take pledges, at any time 
before judgment, to avoid error. R. Mar. 46. Ney 156. 

Upon a replevin by plaint, pledges are not neceſſary. Cro: 
Car. 594. For the omiſſion is not error. R. Jon. 439. 
This at common law, but now by the ſtat. 11 Geo. 2. e. 19. 
I. 23. On a diſtreſs for rent, all ſheriffs, &c. may and ſba 
in everyreplevin of a diſtreſs for rent, take in their own names 
from the plaintiff and two reſponſible perſons as ſureties, 
a bond in double the value of the goods diftramed, conditi- 
oned for proſecuting the ſuit with effect, and for return of 
the goods if return awarded, before deliverance of the diſ- 
treſs. | 

This bond is aſſignable to the avowant, or perſon making 
conuſance, by indorſement. 'The aflignment to'be ſtamped 


before action brought. The avowant, Cc. may then _ 
_ 


©. 
his on name. The court may give relief by rule, which ope, 


rates as a defeaſance. 
6. Replevin. how removed, 


By pone. 


If the replevin be in the county by writ, it may be re. 
moved by pone, into C. B. or B. R. F. NV. B. 69. M. And may 
be removed by the plaintiff without cauſe. Id. And by the 
Jefendant with cauſe, but not without cauſe, F. N. B. 

d. A. | 
But the replevin remains before the ſheriff, *till removed 

by pone or other writ ; for the replevin. alias, and pluries are 
all vicontiel. 2 H. 7. 5. 6. And therefore, if the ſheriff re- 
turns upon a pluries, that he has made deliverance, B. R. 
or C. B. cannot proceed upon it ; for the parties have no 
day in court by the writ. 4d, 
f a plaint is removed by pone or recordari into B. R. or 
C. B. the plaintiff muſt declare there de novo, otherwiſe the 
defendant ſhall ſue out a writ de retorno habendo, F. N. B. 11. 
A. And nothing ſhall be removed but the plaint, though 
iſſue is joined. Id. And the plaint may be removed, though 
the plaintiff has diſcontinued there. Id. 


By Certiarari. 


If the replevin is ina court of record, that may hold plea 
in replevin, it may be removed by certiorari. 3 Med. 56, 
And it cannot be removed out of a court of record except by 
certiorari, 5 Com. Dig. 291. cit, per King C. J. Hil. 3 Geo. 
Tn the plaint was begun in the county, hundred, &c, 
_ afterwards removed into a court of record. Per King. 

id. 

After removal the plaintiff may declare de novo in B. R. or 
C. B. when the plaint removed is tranſmitted there by mit- 
timus. Bro. R. 419. 


By Recordari. 


If the replevin be in the county by plaint, it may be re- 
moved into C. B. or B. R. by recordari. F. N. B. 1 


- 
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And this by the plaintiff without cauſe in the writ, and by 
the defendant with cauſe. II. 

If the ſheriff returns the recordari, tard?, the plaintiff ſhall 
have an alias recordari. Id. And though the recordari is teſted 
before the plaint entred, yet it is good. Id. 74. d. Bro. re- 
cordare 9. 1 C. 3, 4. 

If the recordari varies from the plaint in the names of the 
parties, in the things compriſed, &c. the plaint ſhall not be 
removed. Dalt. 1, 33. | 

The recordari in replevin is filed by the filazer, in other 


actions by the prothonotary. Barnes 222. 


By Accedas ad Curiam. 


If the plaint be in the court of another lord, it may be re- 
moved into B. R. or C. B. by recordari to the ſneriff, com- 
manding him quad accedat ad curiam et in plena curia ilÞ recor- 
dari facias, &c. F. N. B. 70. B. As, if it be in the hun- 
dred-court, wapentake, tithing, & c. Id. 

But it cannot be removed by an accedas ad curiam, which 
bears date before the plaint entred. 14, 71. d. Nor two 

laints by one recordari. Bro, recordare 11. 3H. 7. 14. a. 
Nor, if there is a material variance between the plaint and 
recordari in the name of the court, or of the parties. Dali. 


Nor ſhall it be removed out of a court, which is not the 
king's court, without cauſe, neither by the plaintiff nor the 


defendant. Reg. 85. b. 2 Inſt. 339. 
7. Declaration in Replevin. 


The declaration in replevin may be laid in the county 
where the cattle or goods were taken, or in the county into 
which they were driven after the taking. F. N. B. 69. J. 

Two perſons who have not a joint intereſt, cannot join in 
replevin. Co. Lit, 145. ö. 3 H. 4. 16. a. 

The declaration in replevin ought to mention the place in 
which the taking was. 1 Sid. 9. And, if it is omitted, the 
defendant may demur to the declaration. So, if there is a. 
blank for the place. 5 Com. Dig. 292. 

So, if it mentions ſeveral cattle taken i A. and B. for al! 
the cattle cannot be taken in both places; but the declaration 
muſt ſay how many were in one, and how many in the other 
place. K. Lit. 37. 

Vor. II. G If 


tm 


If it mentions a place in A. and by replication avers, that 
the ſame place was in B. it will be a departure. R. 1 Sid. 10. 
lf the defendant avows in another place, he muſt traverſe 
the place in the declaration. R. upon a general demurrer. 
Lut. 1150.9 H. 6. 39. 6. | 

But the omiſſion of the place or v://, will be aided, if the 
detendant does not demur for that. R. 1. Sid. g, 20. 

It muſt be conformable to the original ; and therefore, if 
the original is for beaſts, and the declaration for an horſe, it 
is error. R. Cro. El. 330. | 

Or, if the original is in the detinet, and the declaration in 
the detinuit. Lut. 1150. Vide ante, No. 1. 

It muſt mention the cattle, or goods, demanded, with 
ſuch certainty, that the ſheriff may make deliverance of 
them. | | 

And therefore if it is for 100 ſheep, ewes, and wethers, 
without ſaying how many of each ſort, it is bad. R. Al. 33. 
Carth. 218. It muſt mention the ſpecies of cattle; as, ſheep, 
ewes, Cc. Carth. 218. And the value. Per Ellis. Id. 

If the cattle, taken, are returned, the declaration ſhall ſay, 
awherefore he took, fc. and unjuſtly detained them againſt gages 
and pledges, until, &c. 1 Saund. 347. 

If they are-not returned, it ſhall be, wherefore he took, 
Sc. and ſtill detains againſt gages and pledges, omitting until, 
Sc. . Raſt. Ent. 560. Co. 610. b. 

So, it only part are returned, it ſhall ſay as to that defarn- 
ed until, &c, and for the reſidue, and ſtill detains. Co. Ent. 
611. 6. 613. 9. 7 

If the declaration is in the detinet, the plaintiff ſhall rec 
ver the value of the cattle, damages for the taking, and coſts. 
F. N. B. 69. L. | 

But he cannot recover the cattle in ſpecie, but only the 
value. Dali. 84. | 

If the defendant appears upon the withernam, the plaintiff 
ſhall count upon the writ of withernam. Dy. 189. a. Co. Ent. 
61 1. 5. 613. 4. And thereon pledges may be found for delivery 
of the cattle taken upon the withernam, and alſo for the cat- 
tle eſloigned. Co. Ent. 611. ö. 613. a. | 

And the delivery ſhall be pledged before avowry. Per Dy. 
Dalt. 65. | 

If the declaration is only for part of the cattle, the de- 
fendant may avow for them and the others, and pray a writ 
to the ſheriff immediately for the others, if repleyin was 
made of them. 


Four- 
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Fourteen ſkimmers and ladles, and three pots and covers, 
is ſufficient certainty. Stra. 1015. B. R. H. 119. 

Though huſband and wife joimly cannot maintain replevin 
for taking the goods of huſband and wife; yet if defendant 
avows, it ſhall be intended that the taking was before the co- 
verture, and that they had then a joint property. 1bid. 

And in that caſe the taking muſt be laid to their damage. 
Ibid. 

The taking need not be laid in the place where the taking 
originally was, any other place where the cattle were in the 
defendant's cuſtody, is good. 2 Wilf. 354. Vide poſt. No. . 


8. Pleas in Replevin. 
In Abatement. 


To replevin the defendant may plead in abatement, or in 
bar. In abatement, that he took in another county. Th. Br. 65. 
That he took in another place, with a traverſe of the place in 
which, Cc. Aſb. Ent. 474. Mod. Ra. 102. Vide ante No. 7. 
To which the plaintiff may join in ifſue upon the traverſe. 
Aſht. 475. or reply that the place is known as well by one 
name as the other, but vide infra No. q. 

That the place in which, &c. is in another vill. R. 2 H. 6. 
14. 4. So in abatement the defendant may plead property in 
him and not in the plaintiff. Co. Ent. 314. b. So, if there are 
ſeveral cattle, the defendant may plead that the property of 
part is in him. ; 

So the defendant may ſay that the property is in a ſtranger, 
and not in the plaintiff. in the plaintiff and a ſtranger. 

If the defendant claims property before the ſheriff, he may 
return it upon the alias replevin, and thereupon a writ de pro- 
prietate probanda iſſues ; for the property cannot be tried but 
by writ. 5 Com. Dig. 293 

This writ iſſues ont of chancery or out of B. R. or C. B. 
Dy..173- 4. When it iſſues out of chancery, it is an original, 
and goes upon the ſheriff*s return to the alas replevin. Id. 
When it iſſues out of B. R. or C. B. it is judicial, and 

nted to the party upon the ſheriff's return. Id. And is on- 
FE inqueſt of office, upon which, if it is found for the 
plaintiff, the ſheriff muſt make deliverance to him. Co. Lit. 
145. b. 7 H. 4, 45-6. © ny 

If it be found for the defendant, the ſheriff does not pro- 
ceed. Co. Lit. 145. b. Dy. 17 & a. Yet the plaintiff may af- 
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terwards proceed in C. B. upon the writ of replevin, and the 
property ſhall be tried there. C. Lit. 145. 5. Though the 
ſheriff returns upon the writ the claim of property. Id. & 
7 H. 4. 46. 4. 

If a man claims property in curia com”, it muſt be in perſon 
and not by bailiff, or ſervant. Co. Lit. 145. b. But in C. B. 
he may claim by bailiff. 1 Leo. go. 

In abatement, the defendant may plead bailment to him 
by the plaintiff, for which detinue lies, and not replevin. 5 

am. Dig. 294- | | 


9. In Bar. 


In bar, the defendant may plead the general iſſue, non cepit. 
1 Bro. Ent. 312. | | 

So, if the taking was in another place, he may plead non 
cepit, though he ſhall not have any return. Per North. 2 Med. 
199. And if there are many defendants, one may plead non 
cepit. Lut. 1131. Or non cepit to part. | 

If the defendant appears after withernam awarded, he may 
plead non cepit; for he is not concluded by the ſheriff's return 
of elengavit. R. 4. Mod. 183. Salk. 581. 

But he cannot plead non cepit infra ſex annzs, for this does 
not anſwer to the detainer. 1 Sid. 81, 2. 

The defendant may plead property in bar, as well as in 
abatement. 5 Com. Dig. 294. 

And though he pleads property to all the cattle in the 
count, yet upon evidence he may prove a leſs number. 1 
Leo. 43. Sohe may claim property, though the ſheriff re- 
turns elengata. Salk, 58 1. ; 

So the defendant may make conuſance, for that the pro- 
perty is in another. R. 1 Lev. go. So he may plead proper- 
ty in a ſtranger in bar. R. 1. Saſk, 5. | 

If he pleads property, and traverſes the property of the 
plaintiff, ſue ought to be joined thereon, for a traverſe of 

roperty in the defendant is not material. R. Skin. 65, Dub. 
5 held well after verdid for the plaintiff. Winch. 26. 

The defendant may plead a releaſe from the plaintiff. A 
releaſe, after the laſt continuance. Lut. 1142. 

The plaintiff in bar of the avowry may plead a releaſe 
from the defendants, or one of them. Lut. 1143. 

Or a releaſe from him, in whoſe right the defendant avows, 
or makes conuſance. Did. 

The defendant may plead a plea in juſtification, without 
making avowry or conulance. R. 3. Lev. 205. Lev. Ent. 

152, 
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152. But then he cannot have a return of the thing taken. 
3 Lev. 205. 1 Ral. 319. J. 20. And, if by matter ex pa 
fafto he cannot have the thing taken, he mutt juſtify. 1 Rol. 
314. J. 35. Or, if he had no intereſt at the time of the diſ- 
treſs. 1 Ral. 318. J. 45. 320. L 5. 2 Cre. 436. 

Cepit in alis loca is a plea in bar, not in abatement 3 no af- 
fidavit is neceſſary, nor need it be pleaded in four days after 
declaration delivered. Barnes 353. 5 


o. 4uawry. 


If the defendant had lawful cauſe for the taking, the moſt 
proper and uſual courſe is to make avawry or conuzance, 
which is in the nature of a bar. Mod. Ca. 102. 

An avowry imports a juſtification of the taking in his own 
right. Or in right of his wife. 2 Saund. 195. And in all 
caſes, where the defendant expects a return of the cattle or 
goods taken, he muſt make an avowry or conuſance pra re- 
torno habendo. Mod. Ca. 103. * 

And therefore, if the defendant pleads a taking in another 
place, he muſt make an avewry, pro ref” labend'; for the plain- 
tiff, having alledged the property of the cattle in himfelf, thall 
not loſe them without caufe. $39 H. 6. 35. 1 Salk. 93, 4. 


So, if he demurs for want of a place alledged. R. 35 H. 


6. 40. So in all cafes where he pleads in abatement, matter 


* collateral to the action. r Salt. 94. 


The title of the avowry or conuſance to have a return 
cannot be traverſed. 1 Salk. 93, 4. 

But, if the defendant pleads property in Bimſelf as he 
thereby directly falfifies the fuppoſed property in the plaintiff, 
he may have return without avowry. So, if he pleads pro- 
perty in a ſtranger in bar. Sa, if the plaintiff is nonſuited 
before declaration, whereby avowry is prevented, the de- 


fendant ſhall make a ſuggeſtion what cattte, & c. were taken, 


and have a writ fre retorno, if the fheriff conflare-poterit alle- 


Lationem fore veram. 5 Com. Dig. 295.* 


So, if the plaintiff declares for a lefs number of cattle or 
goods, he ſhall make ſuch ſuggeſtion, for the cattle, &c.. o- 
mitted. Ray. 34. 


Here it may not be improper to-obſerve that by 11 e 2. 6: 19. the he- 
riff on diſtrefs for rent, is to take a reptevin bond witir fureties, Which by $ 
23. is to be aſſigned to the avowanc or perſon raaking conulance, if he has 
judgment. But if plaintiff is nonſuited, before. avowry ar conuſance, the bond 
is not aflignable, but muſt be ſued in the name of the ſheriff. 
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1 2 ue i l recordari, into C. B. and the 


plaintiff does not declare there. 1d. 
If a man, who takes a diſtreſs, has no intereſt, he can- 


not avow in his own name: As, if the ſuperviſor of a com- 
mon, diſtrains according to cuſtom upon a ſurcharge of the 
common, he cannot avow in his own name, 1 Rol. 318, . 


5. | 
5 But a man may avow, tho? his intereſt is determined after 
the diſtreſs, before the replevin. Id. 319. J. 20. 
When defendant avows at a different place to have a return, 
he muſt traverſe the place in the count; but when he does 


not inſiſt on a return, he may plead non cepit, and prove the 


taking at another place. Stra. 507. 


If the plaintiff dies after declaration, and before avowry, 
there cannot be a writ de ret” fabend', but defendant may 
diſtrain again. 2 Wilf. 83. 

The defendant may have leave to withdraw his avowry, 
and plead property in a ſtranger. Barnes 348. 


11. Conuſance. 


Conuſance imports the juſtification of the taking in another 
right. 

* therefore one defendant may avow, and the other 
make conuſance in his right. And if one avows and the other 
makes conuſance, without ſaying as bailiff of the former, 
and entire damages are given, it will be error. R. Yelv. 108. 

If the defendant makes conuzance as bailiff or ſervant, he 


needs not ſhew his authority. 4 Mod. 378. If he makes it as 


bailiff to the king, a patent need not be alledged. Bro. Bai- 
tiff. 1. Or, as bailiF to a corporation, he need not alledge 


a deed. R. 3 Lev. 107. Nor ſay per eorum præceptum. Id. 


Or ſhew how incorporated. Id. 
And it is not traverſable, generally, whether he was bailiff, 


or not. R. Cro. El 14. It is not traverſable, where he juſti- 
fies in treſpaſs or replevin, as bailiff, in a cloſe which is the 
freehold of a ſtranger. 1 Salk. 107. 


But where he took contrary to the will of his maſter, up- 
on ſuch inducement it may be traverſed. R. 3 Lev. 20. 
So, it may be traverſed, that he took as bailiff to another, 


and not to A. R. 1 Leo. 50. R. 2 Lee. 196, 216. 


That he took of his own wrong, ab/que hac, that he took 
as bailiff, for this is material, where the taking is of cattle. 
K. 1 Salk, 107. 15 
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If one defendant pleads nan cepit, the other may make 
conuſance in his right, for he ſhall not looſe his advantage 
by the other's plea. 1 Ro/. 320. J. 25. 

If the defendant ſays bene advecat, Ic. for bene cognouit, it 
is form only. 2 Cro. 372. 

If he ſays bene cognovit captionem in predifo loco, without 
ſaying tempore quo, &c. it will be well. R. 2 Mad. 4. 

If he does not deſcribe how many acres the /zcus in quo 
contains, in his avowry, it will be well. R. Lut. 1232. 

Avowry or conuſance ought to make a good title in amni- 
bus, for it is founded upon the right. Carth. 74. For it is 
in the nature of a count ard mult contain ſufficient matter to 
have a return. ) Co. 25.8. And therefore if he avows for 
homage, he muſt make a title to homage. 5 Cam. Dig. 
295. i 
Af the replevin is, that he took the cattle and goods, and the 
defendant avows or makes conuſance of the taking of the 
cattle and goods, but his juſtification goes only to the cattle, 
without ſpeaking of the goods, it will be bad. R. 5 Mad. 
77. 30, if the replevin be that he took the beaſts, cattle, and 
gods, and he makes avowry or conuſance of the cattle only 
it will be bad. R. 4 Mod. 402. 

If the avowry or conuſance is bad, the defendant ſhall have 
no return, tho? the replevin is alſo bad, and the declaration 
therein quaſhed for defect. R. Show. 99. | 

Two defendants cannot make ſeveral avowries for the 
ſame thing, each in his own right, for each cannot have 
judgment, ſeverally, for the ſame thing. 5 Co. 19. 4. Sed 

u?. OED | 
? The avowry need not be for the fame cauſe, for which 
the taking was; for if a man diſtrains for one cauſe, he may 
afterwards avow for any other cauſe, for which the taking 
was juſtifiable. 3 Co. 26. 4. 2 Les. 196. 

So an avowry for rent, if it appears that part is not in ar- 
rear, will be gond for ſo much as is due, upon demurrer. 
1 Sand. 287. Otherwiſe, if he avows for an intire rent, and 
it appears that he has title only to two parts. 1 Sand. 286. 
K. Mo. 281. Or, if he avows for 300. part of the rent for 
half a year, without ſhewing that the reſidue was ſatisfied. 
R. 4 Med. 402. 270 

If a diſtreſs is made for a year's rent, the landlord may 
avow for three quarters, only, or any leſſer part. But if it 
is doubtful how much is due, as under the fat. 4. Ann. c. 16. 
he may by leave of the court, make feveral avowries, 2 


* 
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had better ſo do, avowing for a year, three quarters, half a 


By the 11 Geo. 2. c. 19. $ 22. Such avowry, (as well as 
for ſervices) may be general, i. e. without ſtating a 7:tle, 
only an Holding, &c. as tenant. ; 

If a man avows pro cert” letee, and for a fine for not pre- 
ſenting, where it appears that the fine was exceſſive, he 
ſhall not have a return. 11 Fo. 45. 

An avowry for rent in arrear at the time of the taking is 
ſufficient, without ſaying, and ftill being in arrear. R. Dalt. 
72. | 
If the avowry is for rent due at Michaelmas, and the diſ- 
treſs is alledged before Michaelmas, and judgment for the 
avowant, it may be amended after error brought for it. R. 
Salk. 580, But, if it is not amended, it will be error, 
where he takes judgment for the whole rent till Michaelmas. 


K. 1d. 


If the avowry or conuſance is by attorney, when the de- 
fendant was an infant, the plaintiff may plead it in abate- 
ment, R. 1. Salk. 93. 


12. Avotury. 
For Rent and Services. 
The moſt uſeful avowry is upon diſtreſs made for rent, 


or ſervices. | 

At common law the defendant, in ſuch avowry muſt have 
alledged in certain, what lands were held of him, or of his 
lord, and by what tenure, and many niceties in various 
caſes, attended ſuch avowries. As two ſtatutes have in a 

eat meaſure rendered the learning on this head almoſt uſe- 
eſs, I ſhall only give abſtracts of thoſe ſtatutes, and refer 
the curious reader to 5 Com. Dig. 296, 7, 8. 

By the ſtat. 21 H. 8. c. 19. It is enacted, That where 
any lands, tenements, and other hereditaments, are holden 
by any perſon, or perſons, by rents, cuſtoms, or ſervices, if 
the lord of whom they are holden, diſtrain for any ſuch 
rents, cuſtoms, or ſervices, and replevin thereof be ſued, 
he may avow, or his bailiff, or ſervant, may make conu- 
ſance or juſtify for taking of the diſtreſs, upon the ſame 
lands, &c. ſo holden, as in lands or tenements within his 
fee or ſeignory, alledging in the ſaid avowry, conuſance, 
and juſtification, the ſame manors, lands, and tenements 0 
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be holden of him, without naming of any perſon certain 
to be tenant of the ſame, and without making any avowry, 
juſtification, or conuſance upon any perſon certain. So up- 
on every writ ſuedof ſecond deliverance, Vide g Co. 33. a. 
6. Co. 59. 5. Co. Lit. 268. ö. 9 Co. 22. a. 36 a. 65. a. 

By the ſtat. 11 Geo. 2. c. 19. § 22. It is enated, That 
it ſhall be lawful for all defendants in replevin (in caſes of 
diſtreſſes for rent, quit-rents, reliefs, heriots, and other ſer- 
wices,) to avow or make conuſance generally, that the plain- 
tiff in replevin, or other tenant of the lands and tenements, 
whereon diſtreſs made, enjoyed the ſame under a grant or 
demiſe, at ſuch a certain rent, during the time wherein the 
rent diſtrained for incurred, which rent was then, and ſtill 
remains due; or that the place where the diftreſs was taken 
was parcel of ſuch certain tenements, held of ſuch honor, 
lordſhip, or manor, for which tenements, the rent, re- 
relief, heriot, or other ſervice diſtrained for, was at the time 
of ſuch diſtreſs and ſtill remains due, without further ſetting 
forth the grant, tenure, demiſe, ar title of ſuch landlord or 
landlords, leſſor or leſſors, owner or owners of ſuch manor. 
On plaintiff being nonſuited, diſcontinuing, or having judg- 
ment againſt him, defendant to recover double coſts. 


13. Bar to Avowry for Rent and Services. 


To avowry for rent and ſervices, the plaintiff in bar may 
diſclaim. 9 Co. 34. b. So he may diſclaim, generally, 
and thereon ſhall have judgment ; but the lord may have a 
writ of right upon the diſclaimer. Mod. Int. 306. Or con- 
feſs the avowry. 1d. 319. Or plead, out of his fee, gene- 
rally. R. 28 H. 6. 10. So he may plead, out of his fee, 
without diſclaiming, which will be perilous. Or he may 
confeſs the tenure in part, and traverſe the tenure modo et 
forma, And, if it is found for the plaintiff, he ſhall have 
judgment, tho? the avowry was for rent, the tenure by which 
was confeſſed. 5. Com. Dig. 298. | 

If he alledges tenure for part of the land, he may alledge 
that this and other land is held by ſuch ſervices, and traverſe 
that only part is ſo held. 9 Co. 35. 5. So he may con- 
feſs the tenure and traverſe the ſeiſin. 9 Co. 33. 2. 

But the plaintiff cannot traverſe the ſeiſin of ſervices ge- 
nerally. 9 Co. 34. b. 22 H. 6. 3. Fitzh. avowry. 15, For, 
if the lord had not ſeiſin of the ſervices, the plaintiff ought 
to confeſs the ſeiſin and traverſe the ſeiſin. 9 Co. 33. b. 
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So ſince the fat. 32 H. 8. c. 2. he may plead, never ſei. 
fed within 50 years. 8 Ca. 64. b. Mad. Int. 322. 3. 4, & 5 
Ann. c. 16. 8 16. | 

If he was ſeiſed only for part of the ſervices, he may 

Plead that the tenure was by part, but never ſeiſed for the 
reſidue within 50 years. 9 Co. 34, 5. 

He cannot plead tenure of a ſtranger, and traverſe the te- 
nure. © Co. 35. à. R. 10. H. 6. 6. ö. for he muſt diſclaim, 
or plead, out of his fee. 10 H. 6. 6, 7. 

But this plea is not good, if the avowry is for caſual 
fervice, as fealty, &c. R. z. Lev. 21. So, if the tenancy is 

granted by fine, &c. to the king, the lord cannot avow ge- 

neraliy for rent ſervice. R. 1. And. 160. | 

So now fince. the fat. 21 H. 8. c. 19. The plaintiff in 
replevin in bar to avowry tor rent, may plead nothing in ar- 
rear. R. Ray. 254, Cc. Tho? he does not make any title 

to the land, Id. 258. Though he is only leſſee for years, 
or 2 ſtranger. Ray, 254. 25 
| So he may plead all pleas, which he had by the common 

] law, N diſclaimer. 2 Cro. 127. Co. Lit. 268. 5. As, 

he may plead, eut of his fee. 2 Cro. 127. Mod. Int. 303. 
Or traverſe the tenure. 2 Cre. 127. D. that he ſhall plead. 
no plea, but a diſclaimer, or out of his fee. Mo. 870. 
Qu. If the plea of diſclaimer is not taken away by the 
Hat. 21 H. 8. c. 199 5 
The plaintiff may plead in bar to an avowry, de fon tort, 
with a traverſe that the /ecus in guo, Sc. is parcel of the te- 
nements alledged to be held. Raff. Ent. 556, 6. | 
But by the common law before the 21 H. 8. c. 19. 2 
ſtranger to the avowry, viz. he, upon whom the avowry 
was not made, could not diſclaim. Nor could plead, out 

f lis fee or any thing tantamount.” 22 H. 6, 2. b. Nor n- 
ming in arrear. Id. Nor levy by diftreſs, and fa mithing in 
JJ. 05 2779 oC —2 

But in theſe cafes he ought to pray in aid of the very 
tenant, and then diſclaim'or plead theſe pleas, 22 H. 6. 22.6. 

So plaintiff to an avowry for rent upon him as very te- 

- nant, cannot ſay nient ſeiſfe, for this amounts to a diſ- 
claimer, and therefore he muſt diſclaim. 21 H. 7. 20. 2 
I on avowry for non-payment of rent, a plea in bar is de 

injuria ſua propria, abſque hoc ; that the aforeſaid R. took, &c. 
that he did not take, is no good traverſe : he ſhould pur ſue 

bis title, and de injuria ſua propria is enough. Fort. 362. 

On avowry for rent, and iſſue thereon, plaintiff cannot 

give evidence to ſet off a mutual debt; but by way of 7 | 

= c 
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-cial plea to avowry, he may plead mutual debt of more 
than the rent. Barnes 450. 


14. For Relief, Ce. 


The defendant avows for relief like as for other ſervices. 
Fide ante, No. 11. 

He need not make mention of the relief in his av 
but of the tenure only; for the relief is incident to it. R. 
2 145. And if it be ſevered by releaſe, & c. it muſt be 

ewn on the other ſide. Id. 

I need not ſtate the common law on this ſubject. No 
man will be unwiſe - enough to avow as at common law, 
when he may avow under the flat. 11 Geo. 2. c. 19. § 22. 
Vide ante, No. 11. | = 


15. For a Rent-Charge. 


A rent-charge is where the owner of the rent hath no fu- 
ture intereſt, or reverſion expectant in the land; as where a 
man by deed maketh over to others his whole eſtate in fee 
ſimple, with a certain rent payable thereout, and adds to the 
deed a covenant or clauſe of diſtreſs, that if the rent be in 

arrear, it ſhall be lawful to diſtrain for the ſame. In this 
caſe the land is liable to the diſtreſs, not of common right, 
but by virtue of the clauſe in the deed: and therefore itꝭ is 
called a rent-charge, becauſe in this manner the land is 
charged with a diſtreſs for the payment of it. Co. Lit. 143, 

I think this does not come within the meaning of the 11 G. 
2. c. 19. for a general avowry, becauſe here is not any tenariop. 
I ought therefore to ſtate the manner of avowing. 

If the avowry be for a rent-charge, the avowant "muſt 
| ſhew his title to the rent: As, by a grant to him in fee, or 
in tail, or for life. Co. Ent. 590. By deviſe to him, or his 
wife. 2 Saund. 1999. 95 ITY 
By grant or deviſe to ſuch an one, under whom the defen- 
dant derives his title. By grant or deviſe to ſuch an one, t 
whom the defendant is executor or adminiſtrator, and avow 
for arrears in his life time. Win, Ent. 1015. EY 

So, he ought to ſhow that the locus in quo, Ec. is parcel of 
the land charged; for to ſay quod eſt et tempore quo, Ic. fuit, 
is not ſufficient ; for this imports no more than that it was ſo 
at the time of the diſtreſs. R. 2 Vent. 150. 4 Mod.. 1 50. 
But the avowant need not alledge ſeiſin of the rent, where 
the commencement appears by deed. 8 Co. 65. a. As, if he 
. avows for a rent-Charge. * Id. Or for rent reſerved upon 2 
CL. 
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gift in tail. 1 Rol. 314. J. 1a. Or upon a demiſe for life or 
Fears. 5 Com. Dig. 299. 
Or for a rent in fee, reſerved by deed, upon a conveyance 
in fee. R. 8. Co. 65. | | 
> So, if the rent is reſerved by act of parliament. Cra. Car. 
hy | | 
In ber to an avowry for a rent-charge, the plaintiff ma 
fay, Quod non conceſſt. l d 
He may demand oyer of the grant and demur. 
He may fay that the grantor was ſeiſed in tail, Mc. and 
traverſe the ſeiſin in fee. 
That the rent was extinguiſhed by a fine. 
- That he made a legal tender. 5 Fom. Dig. 300. 


v6. For Rent upon a Reſervation. 


As the may avow under the Hat. 11 Geo. 2. c. 19. 
| (Vide ante, No. 12.) I ſhall not ſtate the ancient law, but 
only refer the curious to 5 Cam. Dig. 300. 


17. Bar to an Avowry for Rent ra 


In bar to an avowry for rent reſerved, the plaintiff may 
vicad 23 in bar to debt for vent: As, nas demifit. Clift. 641. 
2 Saund. 312. 


Nothing in Arrear. 


| Nothing in arrear for of the rent, and tender of the 
xeſidue. Clift. 646. That the avowent afterwards uſed er 
fold the cattle or goods diſtrained. Lut. 1423. 

After iflue joined upon a plea in bar to the avowry, the 
court will not ſuffer the plea to be withdrawn, and the avow- 
ry confeſſed, without conſent, for the avowant will loſe his 

coſts. Skin. 594. | 

Nil habuit in tenementis is no plea (even for a ſtranger) 

ſince the 11 Geo. 2. c. 19. The ſtatute has taken away the 

tenant's right to controvert the defendant's title in replevin, 
ide the caſe of Sullivan v. Stradling. 2 Wilſ. 208, &c. 


18. For Damage Feaſant. 
Tf the defendant avows or makes conuſance for damage fee- 


fant, he muſt ſhew that the place where, &e. is his freehold, 
1 * or 
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er the freehold of B. under whom he makes conuſance. Pide 
Lut. 1140. 

And if he ſays that he himſelf or B. was ſeiſed, he muft 
fay of what eſtate, in fee, tail, or for life. R. Lat. 1243. 


19. Bar. 


Fi, Freehold, 


- 'To this avowry the plaintiff may ſay in bar, that it is his 
freehold. 5 Com. Dig. 300. 

Or the freehold of Fa and by his licence he Put his cattle 
there, 1 Co. 64. 4. 

Or a ſpecial title by deviſe, fine, demiſe, &c. 5 Com. Dig. 
300, 


20. Tender of Amends. 


So the plaintiff may plead in bar, tender of amends, 

If the defendant p that he was ſeiſed of three acres 
In loco in quo, Oc. it is ſufficient, without ſaying how many 
acres the /ocus in guo had. R. upon ſpecial F 04s Lid. 


21. Bar by Common. 


In bar to an avowry for damage feaſant, the plaintiff may 
fay that he is intitled to common in the place where, Cc. 
and this common appendant or appurtenant. Common by 
reaſon of vicinage. 5 Com. Dig. 301. And he muſt ſhew 
in what vill the land lies, to which he claims common. R. 
a. Cro. 238. | 

The plaintiff may plead that his leſſor is intitled to-common 
for him and his tenants. Co. Ext. 573. ö. 

But he muſt ſhew how, and the nature of the common. 

If the plaintiff preſcribes for common, he muſt make a 
good title to the common. And for common appendant er 
appurtenant, he muſt ſhew a ſeiſin in fee of the land to 
which he claims common, and then alledge that he and a# 
whoſe eflate he hath, Fc. time whereof, &c. have had common 
in ſuch place, c. 1 Saund. 346. Co. Lit. 113. 5. | 

If he claims common in groſs, he need not alledge ſeiſin of 
the land, but only that he and all his anceſtors have had, 

ume 
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time whereof, &c. common in ſuch place, c. 1 Saund. 
6. 
If a copy holder claims common in another manor, he 
muſt alledge ſeiſin in his lord, and that he for himſelf and his 
cuſtomary tenants has common in ſuch place, &c. Vide 2 
Saund. 326. If he claims common in a waſte of the ſame 
manor, he muſt alledge it by way of cuſtom. Co. Lit. 113. 
3. And he need not ſhew what eſtate the copyholders have 
in their cuſtomary tenements. R. 2. Saund. 326, ) 
If the plaintiff is a leſſee for years, he muſt alledge a ſeiſin 


in his leſſor, who has the fee, and preſcribe in him and all 


thoſe whoſe eflate, &c, and then derive the term to himſelf, 
&c. for, if he alledges a preſcription in himſelf it is bad. R. 
Cro. Car. 599. So he muſt alledge a preſcription for com- 
mon, time whereof, &c. where it is contrary to common 
right. As for common appurtenant, or by reaſon of vici- 
nage; and it is not ſufficient to ſay, all have had and been ac- 
cuſtomed to have, without more. R. Lut. 161. 

If he preſcribes for common appendant, he ought to claim 
it only for cattle levant and couchant.. R. Lut. 1359. K. 1. 
Sid. 313. But, if he preſcribes for common appendant to an 
houſe or cottage, it will be well, for this compriſes any land. 
R. 1. Salk. 169. Semb. 1. Brownl. 198. And for cattle, 
levant and couchant is ſufficient, without other certainty, R. 
1. Brownl, 198. 

So he muſt alledge uſer of his common according to his 
preſcription: As if he claims common for cattle levant and 
couchant, he muſt ſhew that the cattle put there were /evant 
and couchant. 1 Saund. 28. R. H. 10 Ann. in C. B. 5 Com. 


Dig. 301. 


But the omiſſion ſhall be aided after verdict. 1 Lev. 196. 
R. 1. Saund. 227. R. 2. Cre. 44. 

If he claims common appurtenant for a certain number of 
cattle, without ſaying levant and couchant, he need not ſhew 
that they were ſo. R. 2 Cro. 27. | 

If the plaintiff claims common for all commonable cattle, he 
mult ſhew that the cattle put there were ſo. Semb, Lut. 
1470. 

If he claims common, from the time of cutting and car- 
ring away the corn, till the land is ſown again, he muſt ſhew 

the cattle were put there within that time. R. 2 Cre. 
637: * Vide Pl. Com. 33. b. And he muſt fay that no part 
the land was ſown again. 2 Cro. 637. 3 

| Ps PI. 
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Replication. 


To a preſcription for common the defendant may reply de 
fon tort, with a traverſe of the preſcription. 
Or with a traverſe of the levancy and couchancy ; for this 
to the giſt of the juſtification. 5 Com. Dig. 302. * 
The foddering of the cattle in his yard is evidence of their 
being levant and couchant. 1 Salt. 169. 


22. Bar zy Way. 


In bar of an avowry for damage feaſant, the plaintiff may 
preſcribe for a way. And he muſt ſhew what way he claims 
in certain: As whether it be for horſes, carriages, &c. And 
the terminus a guo, and ad quem, &c. 


Replication. 


To this bar the defendant may reply de ſon tort, and tra- 
yerſe the preſcription. 

Or acknowledge the way, and ſay that the treſpaſs was ex- 
tra viam. Bro. Ent. 297. | | 

If the defendant traverſes the preſcription, the plaintiff ſhall 
join iſſue upon the traverſe. 

If he pleads extra viam, the plaintiff may rejoin to it nat 
guilty, Bro, Ent. 297. wo 


23. By force of a Warrant or Commiſſion. 


The defendant may make avowry by authority of the 
commiſſioners of ſewers. 5 Com. Dig. 302. 

By the flat. 23 H. 8. c. 5. The defendant may avow ge» 
nerally, that he took by authority of commiſſioners of ſewers, 
for an aſſeſſment by fuch commiſſioners. Co. Lit. 283. 0. 

But, if the defendant waives the ſhort pleading allowed 
the ſtatute, and ſhews the ſpecial matter, he muſt plead : 
things ſufficiently, otherwiſe it will be bad. Si. 12. Lut. 
1180. 

The defendant may avow by virtue of a warrant to diftrain 
for the poor's rate, purſuant to the ſtat. 43 El. c. 2. | 
So by force of a warrant upon a conviction for fraud in the 
exciſe, Lev, Ent. 152. TP 


So 
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So by authority of any ſtatute giving a diſtreſs, of which 


there are, now, a great many, but which it's unneceſlary to 


enumerate. | 
24. For an Amerciament. 


The defendant may make avowry for an amerciament : As, 
for not appearing at a leet. 5 Com. Dig. 302. 

For departing, when ſworn upon the homage, before ver- 
dict given. Co. Ent. 570. 5. For refuſing to be conſtable, 
Co. Ent. 572. a. 5 Mod. 124. 

So for an amerciament for ſtopping a way, or other offence 
preſented. Co. Ent. 573. a. Or for taking inmates. 

In an avowry for an amerciament, the defendant muſt ſhew 
the leet or court, where impoſed, to be duly held. X. Cre, 
El. 245. and before whom. R. 1 Brownl, 198. Semb. 5 Med, 
96. And over whom it has juriſdiction. R. Skin. 393. 

If it is impoſed for a refuſal of an office, it muſt be ſhewn 
that he had ſpecial notice of his election thereto. R. 5 Med, 
130. | 

It muſt be ſhewn that there was good cauſe for the amercia- 
ment: As, that it was for an offence within the leet, R; 
Hob. 129. 

In replevin it is not ſufficient to ſay, that he was preſented 
for ſuch an offence, but it muſt be directly averred that ſuch 
5 offence was committed. Otherwiſe, in treſpaſs. 5 Com, 

18. 303. 7 
. And altho' he was guilty, is not a ſufficient averment. 

g. 109. | | 

If the amerciament is general, ideo in miſericordia, and 
afterwards affeered, it is ſufficient. -R. 1. Salk. 56. Or, if 
it is aſſeſſed at a ſum certain. Per Holt. Sho. 62. vide fs 

Qu. If the amerciament ſhould not be at a certain ſum, 
which the affeerors may afterwards reduce? Vide Hob. 129. 

He muſt ſhew that the amerciament was affeered by 
affeerors. R. 3. Lev. 19. Adm. Mod. 89. And he muſt 
ſhew the names of the affeerors. R. Kel. 66. a. So, the 
names of the ſuitors before whom preſented. R. 3 Leo. 8. 
So he muſt ſhew the precept. And where made. 5 Com. 
Dig. 303. ; | | 

If the defendant avows in replevin, as bailiff for an amerci- 
ament, he muſt aver that the defendant was guilty, for here 
he is an actor; tho? in treſpaſs it is not neceſſary, for there the 
conviction juſtifies the officer. *Stra. 847. | 95 

* 6 
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25. For Co 


The defendant may make avowry for a cuſtomary demand: 
As, for a fine due by cuſtom upon alienation. 2 132. 

So, for a fine impoſed by the leet, Sc. for a contempt. 
So for a toll due by 9 So for an heriot due by cuſtom. 
Or for heriot-ſervice. So for breach of a by-law. 5 Com. 
Dig. 303. 

But, F the a n hing done againſt common 
rights a cuſtom be alledged to diſtrain for it. R. 1, 
Salk. 175. 

83 the avowry ſhews that the duty is due, it is 
ſufficient without alledging performance of that, which was 
the conſideration for the duty: As, if it ſays that a borough 
in conſideration of maintaining the port ſhall have toll, &c. 
it need not alledge that the port was in repair, for it is ſuffici- 
ent that they are bound to repair it, R. 1 Salk. 249. 


26, Judgment in Replevin. 
For the Plaintiff, 


If there be judgment for the plaintiff for want of a replica- 
tion to the bar to the avowry, or upon a demurrer, a writ of 
inquiry of damages ſhall be awar | 

So, if the defendant, re/idia verificatione, cognovit aftion- 
em, or there is judgment againſt him by nil dicit, &c. 

Or at the requeſt of the e plaintiff by the afſent of the de- | 
fendant, the juſtices may aſſeſs the damages without a writ of 
inquiry. 5 Com. Dig. 303. | 

If the judgment is upon a verdict, the jury uſually. aſſeſs 
the es. 2 Saund. 315, or the jury aftet verdict ma 
be diſmiſſed, and damages aſſeſſed by the juſtices, with 
the defendant's conſent. 5 Com. Dig. 303. In fact, this ſup- 
3 by the court, is a confeſſion of the defen= 

ants. 

If the jury do not aſſeſs damages, the ntiff ma make 
a — upon the roll that the . ſtill . 
whereupon a writ ſhall go to inquire of the value of the cat- 
tle and the damages, upon which the plaintiff ſhall have judg- 
ment- for both, * Dig. 303. 

Vor. II. H If 
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If there is judgment for the plaintiff in replevin, quod adhuc 
detinet, by default after appearance, there ſtrall be a ſpecial 
writ of inquiry tor the value of the cattle, or goods, and da- 
mages. F. N. B. 69. L. Co. Ent. 611. 4. 

t where the taking was lawful, the damages ſhall be only 
for the detainer: As, in replevin for goods taken damage fea- 
2 and detained after amends tendered. F. N. B. 69. F. 


27. For the Defendant. 


Tf there is judgment for the defendant upon a demurrer 
or verdict, or the plaintiff is nonſuited, the defendant ſhall 
have return irrepleviſable. 5 Com. Dig. 304. Vide poſt. 29. 
As to writ of ſecond deliverance, Vide ante, No. 4. 

The defendant ſhall have return, though he pleads non cepit 
after a withernam awarded. Salk. 581, Orclaims property. 
Ad. 
If the plaintiff is nonſuited, when the defendant avows for 
rent, the court may aſſeſs damages, without a writ of inquiry. 
3 Lee. 213. Sed gu. de hoc. 

By the flat. 17 Car. 2. c. 7. Upon diſtreſs for rent upon 
the lands chargeable, if the haintif in replevin, by plaint or 
writ depending in any court at VWeſiminſter, be nonſuited be- 
fore iſſue, the defendant may make ſuggeſtion in nature of an 
avowry, or conuſance to ſhew cauſe of diſtreſs ; and the court 
ſhall award a writ to inquire, &. What arrear, and the 
value of the diſtreſs, of the execution of which, 15 days no- 
tice ſhall be given to the plaintiff or his attorney. 

By the ſame ſlatute, on the return of the inquiſition the 
defendant ſhall have judgment to recover the rent in arrear, if 
the diſtrained amount to it, otherwiſe. to the value of 
the diſtreſs with full coſts, for which he may have execution 
by fieri facias, ecegit, Wc. 1 Saund. 195. | 

By the ſame flatute, if the plaintiff be nonſuited after a- 
vowry, or conuſance, and iſſue joined, or a verdict be for 
the defendant, the jury who were to try the iſſue ſhall inquire 
what arrear, and the value of the diſtreſs, and on return the 
defendant ſhall have judgment for the arrears mentioned in the 
avowry or conuſance, if the diſtreſs amount to that value, 
otherwiſe to the value of the diſtreſs, and his full coſts, and 
execution uf ſupra. 

If the avowry is for rent-charge, as well as for rent ſervice, 
the jury ſhall inquire what rent was in arrear, and the value of 
the cattle diſtrained. Adm. 1. Lev. 255. 


If 
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firſt capiar in withernam, R. Salk. 582. Or, if he does not 
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If the avowry is for the poor's rate, or other duty, the ju- 

ry ſhall inquire how much is due. Semb. 5 Mod. 76. 
But if the jury (where the cauſe is tried), omit inquiring 
what rent is 1n arrear, it cannot be ſupplied by a writ of in- 
quiry; for it muſt be by the ſame jury who try the iſſue. 
R. 1 Lev. 255. 1 Salk. 25. 9 

It may be ſupplied by a writ of inquiry, where the avow- 
ry was for the poor's rate, and the plaintiff nonſuited. Salk. 
205. and Vide 5 Med. 76, 77. 

f the jury (in caſe of rent,) find the yalue of the diſtreſs, 
and not what rent is in arrear, by which he cannot have 
judgment upon the verdiQ, yet if he thinks fit he ſhall have 
judgment at common law. R. Ray. 170. 1 Sid. 380. 

If the plaintiff is nonſuited for want of a plea in bar, the 
avowant may ſue the ſureties on the bond, and need not ex- 
ecute a writ of inquiry for the damages. 2 Wil. 41. 

If the plaintiff is nonſuited for want of a declaration, and 
retorn. habend. is awarded, and then the plaintiff ſues out a 
writ of ſecond deliverance, yet the defendant may afterwards 
execute a writ of inquiry of damages; for tho? the writ of 
ſecond deliverance is a ſuperſedeas to the retorn, habend. yet it 
is not to a writ of inquiry. 2 Wilſ. 116. | | 

If goods diſtrained are not replevied, but by conſent of 
the attornies, remain in the diſtrainer's hands, without writ 
of re. fa. lo. or appearance; after verdi& for plaintiff, the 
court will ſet aſide all the proceedings, Barnes 451. 


28. Execution, 


After judgment for the defendant by the common law, a 
writ de retorno habendo was awarded, which was irrepleviſa- 
ble, where the judgment was upon a demurrer, or after a 


verdict. 14 H. 7.6. 6. | 


But if the judgment was upon a nonſuit before verdict, 
he ſhould have return, but not irrepleviſable. Id. & 34 H. 
6. F. a. 

if upon a writ pro. ret. habend. the ſheriff cannot find the 
cattle, there ſhall be a capras in withernam upon the return of 
elongata. 2 Leo. 174. | 

So, if after withernam in proceſs, the defendant in homine 
replegiando find bail and pleads, and there is judgment againſt 
him, and he is ſurrendered, he ſhall be detained upon the 


Ha ſur- 
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ſurrender himſelf, another capias in witlernam ſhall iſſue 
againſt him. Id. 

But, after withernam upon a ret. habend”, if the defendant 
tenders in court the damages aſſeſſed by the jury, and alſo a 
fine for his contempt, the proceedings upon the withernam 
ſhall be ſtaid. R. 2 Leo. 174. 

So, after judgment for return irrepleviſable, if the owner 
of the cattle or goods renders all that is due upon the judg. 
ment, and it is accepted, there ſhall be a writ of delive 
for the cattle, Wc. 2 Infi. 107. So, if he tenders the whole 
upon the judgment, which is aſcertained by the avowry, and 
is refuſed, he ſhall have detinue. Id. 

In replevin in the county-court, removed by recordar;, 
and verdi& for the avowant, and inquiry as to the value, 
purſuant to the fat. 17. Car. 2. c. 7. the avowant ſhall not 
have the replevin- bond delivered to him to ſue the parties; 
but muſt either have judgment and execution for the ſum 
ſettled by the jury, purſuant to that ſtatute, or he muſt take 
the ancient remedy, which is to have the writ de retorr? 
habend'; and if the ſheriff returns averia elongata, then a 
writ to have 2. retorn of the beaſts of the pledges; and if 
that is returned niſil, then 2 facias againſt the ſheriff, 

reddat ei tot averia. B. R. H. 352. 

I have already made a Q. whether, ſince the flat. 11 

Geo. 2. c. 19. as the ſheriff is bound to make replevin, on 
ood ſureties being taken, if he is not guilty of any /acher, 

Fat takes ſufficient pledges, who pendente lite become inſol- 

vent, ſhall be chargeable, by this mode of proceeding ? 


29. Recaption. 


If, pending replevin for a former diſtreſs, the lord diſ- 
trains his tenant again for the ſame cauſe, he ſhall have a 
recaption. F. N. B. 71. E. 1 227 6 

To recaption the defendant does not avow as in replevin, 
but juſtifies; for the plaintiff ſhall not recover damages for 
the taking or detaining of his cattle, but only damages for 
the defendant's contempt againſt law. 1 Rol. 320. 1. 10. 


PLEAD- 
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PLEADING in Scire Facias. 
1. When it lies. 


By the Common Law. 


By the common law a ſcire facias lies after a year and a 
day after judgment given in a real action to execute ſuch 
judgment. 2 Ja. 469. Adm. 1 Salk. 258. 

to execute a fine, 2 Inſt. 470. 
And upon a judgment in ejectment. R. Salk. 258, 600. 
in annuity. Id. 

So in perſonal actions, if the plaintiff or defendant die 
within a year and a day, there cannot be an execution before 
a ſcire facias by or againſt the executor or adminiſtrator. 1 
Rol. oo. J. 15, 20. | 

If one plaintiff die, the ſurvivor ſhall not have execution, 
before a ſire facias. Mo. 67. Cont. Noy 150. Vide poſt. No. 
2. The ſurvivor ſhall not have an execution, by Elegit, 
for the heir ſhall be contributory. Per. Holt, 1 Salk. 320. 

If a recognizance be given for good behaviour, he can» 
not be indicted for a breach of the recognizance before a 
ſeire facias upon it; for he may have a plea for his excuſe. 
1 Rol. 900. J. 5. 

If a conuſee dies, his executor, cannot ſue upon the re- 
cognizance, to have an elegit, without a ſcire facias againſt 
the conuſor, though it is within the year. F. N. B. 267. D. 
Nor if the conuſor dies within the year, againſt his executor, 
heir, or tertenant. /d. 

But by the common law a ſcire facias does not lie in per- 
ſonal actions after a year and a day after judgment. 2 Inf. 

Dub. per Holt, Salk. 6060, Nor upon a recognizance 
acknowledged. 2 Int. 469. 

It is not neceſſary where the king was plaintiff. Sal. 

603. | N 


2. By the flatute W. 2. c. 45. e 
By the fat. W. 2. c. 45. a ſcire faciar was given to have 
execution upon a judgment in perſonal actions, after the 


year and day, Co. Lit. 290. ö. And by the ſame ſtatute a 
ſeire facias lies after the year and day upon a recognizance. 


2 Inſt, 670. 2 
Ain 
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A ſcire facias is neceſſary, where the judgment is ſuper- 
2 by error, though the year and day paſs. Vide poſt, 

0. 4. 

It is not neceſſary, where no alteration of parties is made : 
as, if one plaintiff dies after judgment, execution may be 
ſued in the name of both, without a ſcire facias. Ney 1 50. 
Sed. qu. de hoc., and vide Mo. 367. cont. vide ante No. 1. and 
vide infra, Vide flat. 8 & 9g 2 3. c. 11. 87. 

So, if error is ſued and judgment affirmed, and afterwards 
one of the plaintiffs dies. R. Mo. 367. Adm. 5 Mod. 339. 

So, if one plaintiff dies, the ſurvivor alone may ſue out 
execution, without a ſcire facias ; for he is 3 to the 
judgment. Cont. Mo. 367. R. Acc. Ney 151. Adm. Sho. 
404. Adm. Cart. 194. 

So, if error is brought by ſeveral defendants, and after- 
wards one dies, whereby the error is abated, execution may 
be ſued againſt the others, without a ſcire facias. Dub. Sho. 
404. Semb. 5 Mod. 339. 1 Salk. 319. 

So, if two ſue execution by ſcire faciat, and one dies af- 
ter an elegit awarded, the ſurvivor ſhall have an alias elegit 
without a ſcire faciat. R. Cart. 113, 123, 180, 194. 

Yet, where judgment is given andexecution delayed beyond 
the year and day by injunction in Chancery, there muſt be a 
fſeire faciat. R. 1 Salk. 322. 

If execution is ſued after the year and day without a ſcire 
facie, 3 execution ſhall be ſuperſeded upon motion. Mad. 

288. 

A ſcire facias lies of courſe within ſeven years after judg- 
ment; after that and before the expiration of ten years, 
there muſt be a ſide- bar rule for leave to ſue it out; if it's 
of ten years ſtanding, it muſt be by motion in court. Vide 
Impey's Inſtr. Cls. B. R. 285, 6. Per. Reg. 495. Salk. 598. 


3. Scire Facias upon Judgment. 
> How it ſhall be ſued, 


A ſeire facias though it is but a judicial writ, is in the na- 
ture of an action, and a releaſe of actions, or of executions, 
diſcharges it. Co. Lit. 290. 

If it is to have execution of a judgment, the judgment 
muſt be entered upon record before the ſcire facias ſued, and 
it is not ſufficient that it is ſigned by the officer. Per Glenn, 


per Reg. 494. | 
: rs I 
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If after judgment revived by ſcire ſacias, the defendant dies 
before execution, there ſhall be another ſcire facias without 
motion. Id. | 

A ſcire fac iat againſt a defendant ſays in hac parte. Sa/k. 
599. Againſt the bail it ſays in eg parte. Id. 

The [ire facias muſt be ſued in the fame court, where 
judgment was given, if the record remains tbere. And to 
the ſheriff of the ſame county, where the original action was. 
5 Cm. Dig. 307. 

Upon return of nulla bana in the ſame county, there may 
= a teſtatum ſcire facias to the ſheriff of another county. 2 

eo. 67. 

But if a debt, after recovery in B. is aſſigned to the king, 
a ſcire facias may iſſue out of the Exchequer. R. Id. 

A ſcire facias ought to be as ſhort as poſſible. Per Reg. 
496. And theretore it is ſufficient, though it be as general 
as the record upon which it is founded. Mod. Ca. 295. And 
an immaterial variance from thæ record does not prejudice : 
As, an omiſſion in the ſtile c the king. N. 3 Mad. 227. 

But it muſt recite the judgment that was given. Cro. El. 
817. And before what judge. R. Salk. 517. og 

If the record is ſpecial, it is ſafe to recite it, as it was 
Pleaded. Dy. 34. 6. 

It muſt be againit all the defendants together. R. Salk. 
508. | 
A ſcire focias pro valore et dampnis upon a judgment in dower 
muſt mention the recovery of ſeiſin. Off. Br. 30%, 305 
By the flat. Mert. 1. the may recover the value and damages, 
uſque diem quo ſeiſinant recuperaverit. 2 Inſ#. 80. 

a recognizance was taken before a judge, and not en- 
tered in court, and the plaintiff declares upon a recognizance 
in court, it is a variance. R. Sulk. 564, 659. And ſuch va- 
riance cannot be amended. R. Salk. 52. | 

If ie vers facias be upon a judgment in ejectment, for 
_—_— uages, where the judgment was of one meſſuage. 

. 1d. 

It ought to conclude, quare executiomem fieri non debet, and 
therefore if non debet is omitted, it is bad. Zu. 12 82. 

If the judgment be againſt two, and one dies, it fall be 
againft the ſurvivor, quare execution againſt his goods, and 
a moiety of his lands, and againſt the heir and tertenants of 
the deceafed, guare execution againft them for a. moiety of 
his fands, habere non debet. N. Carth. 107. 

If it be by an executor, ir muſt make a fprofert of the let- 
ters teſtamentary in the middfe or at the end. R. Carth. = 

; A ſcire 
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A ſcire faciat againſt tertenants, need not ſhew by what ti- 
tle they entered R. 1 Lev, 312. | 

It need not recite all the proceedings upon which the judg- 
ment-was given, but the judgment only. R. Carth. 149. 

The ſcire facias muſt not be teſted on a Sunday; for it is 
not dies juridicus. Dy. 168. a. 

Every ſcire facias, to have a nikil returned thereon, muſt 
lay one day in the ſheriff's office, an alias muſt lay four days 
excluſive, each to have ſeven days between teſte and return, 
if only one, eight days ; and every ſcire facias, on which a 
ſeire fect is to be returned, is to lay four days in the office. 
Vide Impey's Inſtr. Cls. B. R. 286, 287. 

If it has lain four days in the office, ſummons may be 
made any time before the court is up, on the return day, 
Stra. 644. | 

The term of the recovery need not be inſerted. Barnes 

31. 
8 It may be quaſhed on plaintiff's motion, after appearance, 
without coſts. 14. 

If defendant pleads to ſci. fa. quare, & c. that plaintiff ſhould 
not have his action inſtead of execution, it is well enough. 
2 Will. 251. | 

If the defendant dies after writ of inquiry executed, and 
before the return, and the ſci. fa. is to ſhew cauſe, why a 
new writ of inquiry ſhould not be awarded, it ſhall be 
quaſhed; for it ſhould be to ſhew cauſe, why the damages 
aſſeſſed ſhould not be recovered. R. on Demurrer. Compton 
v. Leeds, 13 Gee. 1. C. B. Goldſworthy. v. Southcott. H. 22 
Geo. 2. B. R. 1 Wilſ. 243. 


4. Upon what udgment. 


A ſcire facias lies quare executionem non upon every judg- 
ment, upon which execution is not ſued within a year and a 
day, if the judgment was not given with a ceſſat executio un- 
til ſuch a time, for then the year ſhall be computed from 
that time. bee Ca. 288. 

Though execution be ſued in part. Lut. 1264. So, tho” 
ex cution is ſued, but not continued for a year and a day. 2 
Leo. 77, 8. Carth. 2. . 

It lies upon a judgment in a real action. Vide ante. No. 1. 
V pon a judgment in ejectment, where a ſtranger enters after 

judgment. R. Lut. 1268. 3 Lev. 100. Clifs. 676,7. So, 
it lies upon a judgment, quod computet. 1 Vent. 258. 


So: 
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So, if error be brought of the judgment after the year, 
which is quaſhed and void, there ought not to be execution, 
afterwards, without a ſcire facias; for the writ of error 
being void, does not revive the judgment. R. 1 Kol. 899, 
J. 40. 6 
So, if there is an injunction out of chancery, whereby 
execution is ſtaid for a year, there ſhall not be execution 
afterwards, without a ſcire facias, R. Mod. Ca. 288, 

But it is not neceſſary, where the judgment was ſuſpend- 
ed by error, though a year and a day are paſſed before judg- 
ment affirmed. Nor where the judgment is affirmed within 
the year, though the execution is ſued out of the court 
where the judgment is affirmed. Nor where the judgmeut 
is affirmed, or the plaintiff is nonſuited, or diſcontinues in 
error, though the year was expired before error brought, 
5 Com. Dig. 308. | 

If delay of execution for a year, has ariſen from the de- 

fendants by bills for injunctions, and by obtaining time for 
payment, execution may be ſued out without a ſcire facias z 
and if a rule to ſhew cauſe why it ſhould not be ſet aſide, 
be obtained, the court will diſcharge it with coſts. 2 Burr. 
660. 
On judgment of Michaelmas term, execution was ſtopt 
by injunction, and afterwards taken out, teſted the laſt day 
of the ſubſequent Michaelmas term; but it was held irregu- 
lar, without a ſci. fa. A writ of error is matter of re- 
cord, which the court can take notice of, but an injunction 
is not. Stra. 301. 


5. By whom Scire Facias ſhall be ſued. 


After a year and day, a ſcire facias lies between the ſame 
2 as were parties to the judgment. TA. Br. 224. 

the plaintiff dies, ſcire facias lies by his executor or ad- 
miniſtrator within a year. 2 Int. 375. Theſ. Br. 240. 

If the judgment is by an executor or adminiſtrator, durante 
minore tate, the executor at his full age, may have ſcire 
facies ; for he is privy to the judgment. R. 1 Rol. 889. 

2. 
By the Hat. 17 Car. 2. c. 8. If an executor or adminiſ- 
trator, obtains judgment and dies before execution, an ad- 
miniſtrator de bonis non, &c. ſhall have a ſcire facias upon 
ſuch judgment. os 
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So, if he dies after the money levied by the execution, 
and: it remains in the ſheriff's hands, he may perteQ the 
execution R. 1 Kall. 323. 


6. Againſt whom it ſhall be ſued. 


If the defendant dies after judgment, a ſcire facias fies 
within a year againft his executor or adminiftrator. Lat. 
1273, 4. The. Br. 241. | $ 

So, in ejectment it hes againſt an executor, and a ffranger 
who. enters after judgment. R. Lut. 1268. 3 Lev. 100. 
Wide ante, No. 4. Or againſt tertenants generally, or by 
ſpecial name. Sa/F. 600. | 

If it be againſt A. tenant of the premiſes, it ſhall be intended 
tenant at the time of the /aberatr, R. Fon. 90. 

So, if judgment is recovered againſt an executor or ade 
miniſtrator, who dies, a ſcire facias [ies upon it againſt the 
adminiſtrator de bonis non, & c. being alſo adminiſtrator of the 
executor. 5 Com. Dig. 308. 

So, againſt the executor of an adminiſtrator, againſt whom 
the judgment was given, if he has waſted the goods of his 
inteſtate. Clift. 679. 


7. When it does not lie. 


A ſcire facias does not lie where there wants privity : As, 
by an adminiſtrator de Bonis non, Cc. and upon a judgment 
by an. executor ar adminiſtrator, until the fat. 1) Car. 2. 
_ Fon. 248. Fide ante, No. 6. Adminiſtration, Div. 
FI. 

Nor by the heir, where his anceſtor had ſued an elegit, 
R. Lane. 16. 

Nor by the adminiftrator of an adminiftrator upon a judg- 
ment by his inteſtate, for a debt due to the firſt inteſtate; 
though the debt is brought into court, ke cannot take 
it; though he alfo obtained judgment by miſtake, for it is 
erroneous. Tat. 140. 

So, it does not lie, though there is privity by him, who 
has. not any intereſt in the thing recovered: As, if huſband 
and wife recover land in right of the wife, and the wife dies, 
the huſband ſhalt not have a fcire facias upon the judgment. 
Jan. 248. 

So, if huſband and wife as executrix or adminiſtratrix re- 
cover. R. Id. 1 Ro/. 889. J. 10. y 

et 


n, 


1 107 ] 


Yet where huſband and wife have judgment for a debt to 
the wife, the huſband alone ſhall ſue execution without a 
ſcire faciat. R. Med. 179. e 

It does not lie againſt the heir and tertenants of the tenant 
in dower, after judgment againſt him, and ſeiſin awarded, 
if he dies before inquiry of damages. R. 3 Lev. 75. Nor 
by the adminiſtrator of the demandant in dower, if the dies 
before damages and coſts aſſeſſed. Dub. Id. 


8. Judgment in Scire Facias upon default. 


When without two Scire Facias's. 


If upon a ſcire facias the ſheriff returns ſcire feci, and 
the defendant makes default, there ſhall be judgment againſt 
him. 

So in C. B. if a ſcire facias goes upon a judgment for 
debt and damages againſt the defendant himſelf, who was 
2 and privy to the judgment, and the ſheriff returns 
nitil, and the defendant makes default, there ſhall be judg- 
ment againſt him without awarding a ſecond ſcire facias. 


Dy. 168, a. 2 Inſt. 472. Salk. 599. 


9. When judgment ſhall not be without two Scire Faciass. 


In all caſes where the ſheriff returns niſil upon a ſcire fa- 
cias in B. R. another ſcire facias ſhall be awarded. 2 Int. 
472. 2 Mod. Ca. 227. And if upon the ſecond ſcire facias 
the ſheriff returns niſil, and the defendant does not appear, 
there ſhall be judgment againſt him. Dy. 168. @. 172. u. 
198. 4. 201. a. | 

So in a ſcire facias upon a recognizance in C. B. there 
ſhall not be judgment againſt the defendant upon his-default 
until two nzhils are returned. Dy. 168. a. | 

Nor in a ſcire facias upon a judgment in C. B. where the 
defendant was not party to the record, as if it be againſt an 
executor or adminiſtrator, &c. Id. . 

So, if the defendant after judgment takes huſband, and 
the ſcire facias is againſt her huſband and her. Per C. B. 
5 Com. Dig. 309. ; 

Nor in a ſcire facias in C. B. for any cauſe, except upon 
a recovery, for debt and damages againſt a party to the record, 
Dy. 168. a. As, if nitil is returned upon a ſcire facias 
againſt a conuſee after judgment in audita quereia to 5 — 

lieve 
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keved from a recognizance by an infant, there muſt be a ſe. 
cond ſcire facias, R. 2 Cro. 59. 

So, if the ſcire facras is againſt two, and the ſheriff as to 
one, returns ſcire feci and nihil as to the other, there ſhalf 
be a ſecond ſcire facias againſt both. Per tot Cur. 1 H. 4, 


« @: 
If there is judgment againſt the defendant by default af. 
ter a ſcire fect returned, he is without remedy the? there 
was no judgment originally given. R. 1 Lev. 41. Sed qu.? 

If the ſcire facias is againſt an heir, who, being warned, 
fuffers judgment by default, he ſhall not have any remedy in 
hw, tho? his father was only tenant for life, remainder to 
him in fee. R. Id. So, if the remainder was in tail. 19, 
x Sid. 54. Ray. 19. 

So, in any caſe, where he has matter pleadable to the 
feire facias, 1 Salk, 264. 

But after judgment upon two n/hi/s returned, the defen- 
dants may be relieved upon motion without an eudita querela. 
1 Salk. 93, 264. 

After two nihils and ſcire fieri inquiry, devaſtavit return- 
ed, and traverſed; if the defendant does not apply in a rea- 
fonable time, the court will not reheve on motion. Stra. 


1075. 


xo. Pleas to à Scire facias. 


What are allowed, 


To a ſcire facias the defendant may plead in abatement, 
or in bar. 2 Inſt. 470. 

So aide, receipt, and age, ſhall be allowed. Id. 

But proceſs of ſummons, attachment, and for a view are 
ouſted by the ffat. W. 2. c. 45. 1d. 

So eſſoin of tenant, defendant, prayee in aid, or plaintiff 
kumſelt. Id. So protection ſhall not be allowed. Id. 

The defendant cannot plead- matter contrary to the title, 
upon which the recovery was obtained. 14. Nor a thing 
which proves the judgment only erroneous and voidable. Ia. 


ri. To 4 Scire Facias upon a Judgment. 
In Abatement. 
The defendant may plead in abatement to a fcire facias 


upon a judgment, that there are not 15 days between the 
teſte and the return. Lt. 25. 80 


to be miſtaken. As, if a ſcire facias upon 3 judgment 
| of 
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So he may plead quod non tenet ſpecially, as that he has 
only for years. R. 3 Lev. 205. Co. Ent. 620, 624. a. 

But general non-tenure is no plea. R. 3 Lev. 205. R. 
Cra. EL 872. K. Salk. 6or. 

Where tenants are returned tenants of ſeveral 

cannot join in a plea of ſeiſin in another. R. Salt. 601. So 
they cannot plead non-tenure by implication as, that ſuch an 
ene is {ef of the freehold, R. Id. That he holds jointly 
wir B. R. Mo. 524. 

That there was no ſcire facias againſt the other defendart. 
Salk. 598. R. 2 wt 7. That there are other tertenants 
not named. R. 2 Sand. 8, 23. R. Mo. 525. 

T hat there are tertenants in another county againſi whom there 
is no ſcire facias. R. 2 Vent. 104. Clift. 672. 

But ſuch plea ſhall conclude, {& reſpondere debet ; for it is 
not directly in abatement. 5 Dig. Com. 310. And if it be 
that there are other tertenants in another county, it ſhall not 
ſay, not named, nor returned. R. 2 Vent. 05. 

This plea after a plea in bar does not avail. Jon. 319. 

Upon ſuch plea, the plaintiff may take a new writ agai 
other tertenants. 2 Sand. 23. 

If the return does not ſay that A. B. c. are all the fer- 
fznants, it is bad. R. 1 Salk. 598. 


12. In Bar. 


By an Executor or Adminiſtrator. 


To a ſcire facias againſt an executor or adminiftraror, 
the defendant may plead in bar that he had fully adminiftred 
die impetrationis of the ſcire facias. Off. Br. 253. 2 Sand. 
220. So he may plead ne unques executor. Mod. Inty. 367, 
So, judgment againſt him upon a prior ſcire facias upon a 


ſcire fieri inquiry and devaſtavit returned. Cro. El. $86. 


2 7 prior ſcire facias pending, and no ſubſequent aſſets. 
A plea of plene adminiſtravit and nulla bona will be bad 


upon a ſpecial demurrer, 5 Com. Dig. 311. He ought to 


plead, nothing in his hands. Skin. 565. 

The defendant may plead nu/ tie/ record. Mod. Int. 368. 
By the flat. 4 & 5 Ann. c. 16. payment may be pleaded, 
if the defendant hath paid the money due on the judgment. 
The defendant may plead a thing which ſhews the writ 


[ 110 ] 


again(t A. and B. is brought againſt the adminiſtrator of B. a; 
ſurvivor, he may ſay that A. ſurvived. R. 1 Salk. 262. 80 
he may plead-a releaſe to the teſtator or himſelf. 3 Lev. 272, 
Or a releaſe by the executor of the plaintiff. Or by one 
executor or adminiſtrator, or to one executor or adminiſtra- 
tor. Id. | 

But, it is no plea, that by deed the plaintiff agreed that, 
if he. obtained judgment, he would not take out execution 
if the defendant paid 100/. which money he has paid; for 
there can be no defeaſance of a judgment before it is given, 
N. Cro. El. 837. | 

It is not any plea to a ſcire facias upon a judgment againſt 
himſelf, that there is another judgment againſt the teſtator 
unſatisfied; for he might have pleaded it to the aQtion 
againſt him. Dy. 80. a. in marg. R. 1 Salk. 315. 

Nor is it any plea, that the bond, upon which the judg- 
ment was obtained, was upon an uſurious contract. R. 1 
Sid. 182. | 8 | 

The defendant may plead outlawry of the plaintiff before 
the firſt judgment in battery, c. for tho? it was no bar to 
the action, becauſe the damages were uncertain, yet it ſhall 
be a bar to the ſcire faciasr, when the judgment has aſcer- 
tained the damages. R. Jon. 239. 

So the defendant may plead, that the plaintiff's teſtator 
became felo de ſje. 1 Sand. 355. 

T hat error is depending upon the original judgment. Skin, 
500. 

80 he may plead, that the plaintiff levied debt and da- 
mages by feri facias againſt the teſtator. But it is not a 
good plea, that the plaintiff levied part by feri faciat, and 
agreed to accept 10/. at ſuch a day for ſatisfaction of the 
reſidue, which was paid accordingly; for payment is no 
plea to debt upon record. 5 Com. Dig. 311. This was at 
common law but now ſince the /tat. 4 & 5 Ann. c. 16. 12. 
payment may be pleaded. 

That the teſtator took him by ca. /a. in execution and 
afterwards permitted him to go at large. Vide OF. Br. zoo. 
Salk. 271. 

T hat he obtained judgment in C. B. upon the ſame judgment. 
R. Cro. El. 817. 


13. By an Heir, 


To a ſcire facias againſt an heir, he may plead riens per. 
diſcent. Dy. 344. Cro, Car. 295. Or, pray that the 7 


T, 


ol. 
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rel may demur, (. e. that the fuit may ſtand ſtill,) if the 
heir is within age. 2 inf. 396. Cro. Car. 295. And, if 
it is found againſt the heir, there ſhall be execution againit 
him for a moiety only, and not fer the whole; for the hett 
is charged only as tertenant. 5 Com, Dig. 312. Vide the 
flat. 3 M. U M. c. 14. which hath very much altered the 
law, as to actions againſt the heir. 

If there are ſeveral heirs, as purceners, in paveRkind, De. 
and a ſcire facias is againſt one only, he ſhall have cotitri- 
bution againſt the others. 3 Cv. 12.9. 

So, if part of the land deſcended to the heir on the part 
of the father, other part to the heir on the part of the in- 
ther. 3 Co. 12. 4. 

But, it is no plea, that before the ſcire facias, the heir 
levied a fine to the uſe of himſelf in fee. Semb. Co. Ent. 
62. 5. So, if the heir alone is charged, he ſhall not have 
a ſcire facias againſt a purchaſer. R. 3 Co. 12, 13. | 

If there be a ſcrre facias againſt an heir, or tertenants, 
after judgment againft the anceſtor, he ſhall not plead any 
matter in avoidance of the judgment, tho? the judgment was 
by nil dicit: as, that . for whoſe ſufficiency the anceſtot 
was bound, was ſufficient. R. Sav. 25. b. 

If judgment be againſt A. and B. and one dies, a fire 
facias lies againſt the ſurvivor, and it is no plea that the de- 
ceaſed hath an heir to whom aſſets deſcended. X. 1 Lev. 


_ "i 

, If the ſcire facias be againſt both, he may take execu- 
tion, after judgment againſt both, by elegit or by fieri f- 
cias, againſt the ſurvivor only. 


14. By Tertenants. 


To a ſtire facias againſt a tertenant, he may plead in 
bar any thing, which ſhews his lands not liable to execution: 
As, that the defendant in the original aftion enfeoffed kim- 
ſelf, or others, under whom he claims, before the judg> 
ment, with traverſe of the ſeiſin at the time of the judgment 
er ever after. Off. Br. 251. If there be a traverſe of the 
ſeiſin and iſſue thereon, he ſhall be adjudged to be ſeiſed, 
though he made a feoffment, if it was with an intent to de- 
fr.ud creditors. R. Hob. 72. 1 | 

That the original defendant was not ſeiſed of the lands in 
their poſſeſſion. Or, that he was tenant in tail, ard died, 
and his iſſue levied a fine to the tertenant, Co. Ent. 621. 

That 
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That the defendant in the judgment was not ſeiſed in fee. 
. i beak 272, 273. 289. | 

at he enfeoffed the fertenant, and before judgment dif. 
ſeiſed him, whereupon the fertenant, after judgment re-en- 
tered. Off. Br. 302. | 

Tertenants may plead, that they have nothing but a rever. 
fion after a term be years, and pray judgment, ſi executiq 
during the term. Clift. 671 

A tertenant, may plead, nul tiel record, or, a releaſe to him 
by the plaintiff. 5 Com. Dig. 312. 

But it is no plea for a tertenant, that the heir hath aſſets ; 
for though the plaintiff may ſue execution againſt the heir 
alone, without naming the purchaſer ; yet, it is not of ne- 
ceſſity. 2 Iſt. 396. Semb. Co. Ent. 620. | 

That no ſcire facias was awarded againſt the executors ; 
though they have aſſets. Semb. Dy. 208. a. Nor, no ſcire 
facias againſt him as heir, but as fertenant only; though he 
was heir. R. Cro. El. 896. Sir Ciriſt. Heydon's caſe. 


15. By the Defendant himſelf. 


To a ſeire facias, after the year and day againſt the de- 
fendant himſelf, he may plead nul fiel record. OF. Br. 
279. That the debt was levied by fieri facias. Clift. 675. 

He cannot plead, that the warrant of attorney was given 
upon an uſurious contract. Stra. 1043. B. R. H. 233. 


16. Scire Facias upon a recognizance. 


A ſcire facias may be ſued upon a recognizance given in 
chancery, againſt the conuſor himſelf. 2 Sand. 6. Or, againſt 
his heir, or tertenants, So, againſt them upon a recogni- 
zance in B. R. or C. B. Or before the chief juſtice, or 
other judge out of court. 

So, after the debt ſatisfied, a ſcire facias ad computandum 
lies by the conuſor againſt the conuſee. 5 Cm. Dig. 313. 

If a conuſor dies, a ſcire facias may be ſued againſt his 
heir. 1 Rol. 960. J. 35. And it may be ſued againſt him 
without the tertenants ; for he ſhall have no contribution any 
more than the conuſor himſelf. Id. I. 37. 2 Inf. 396. Or, 
it may be ſued againſt. the heir and tertenants. G Car. 
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If it be returned, that there is no heir, or that the heir is 
dead, or that he was warned, and not otherwiſe, it may be 
ſued againſt the tertenantt. 1 Rol. gos. l. 45. 

If the conuſee extends only part of the lands of the conuſor, 
the tertenant may have a ſcire facias in the nature of an audita 

erela againſt him, or an audita- guerela at his election. 

. Fon. 90. * 

2 acias upon a recognizance muſt purſue the recogni- 
zance. But if it concludes, guare executionem non, &c. juxta 
formam recuperation” prædict inſtead of (recogr' ) it ſhall be a- 
mended, for it js ſurpluſage. R. 3 Med. 251. 

Scire facias againſt bail in error, on a judgment for da- 
mages, muſt be to ſhew cauſe, why plaintiff ſhould not have 
execution of the debt aforeſaid, (the ſpecific ſum in the re- 
cognizance,) not of the damages. i. 98. 

Scire facias in the petty-bag, will lie on a bond given to 
the late king, his executors and adminiſtrators, as within 33 
H. 8. c. 39. 2 L. Ray. 1327. in chancery. 2 

It cannot be teſted the ſame day the party makes default. 
Stra. 1220. 3 4. 


17. Scire Facias for other cauſes. 


If a judgment be reverſed after execution, a ſeire facias 
lies for the defendant againſt the plaintiff for the money re- 
covered. Fon. 326. | | 

If there be judgment in error to reverſe a fine, a ſcire fa- 
cias lies againſt the tertenants, and it lies before or after judg- 
ment in the diſcretion of the court. Hard. 163, 4. 

If there be judgment for the plaintiff in replevin, and a 
return is not made, a fcire facias lies againſt the pledges. 2 
Mod. Ca. 313. | ; 

A ſcire facias in replevin, will lie on a plaint, or on a writ. 
One may be bail with others for himſelf; if elonga?” is re- 
turned for the principal, the pledges may be ſued; if the 
writ of inquiry is reducible to a certainty, it is enough; and 
. diſcontinuance is nothing in this ſuit, unleſs it had been void 

or a nullity. Fort. 330. | 


18. Judgment on @ Scire Facias. 


udgment in ſcire faciar, depends upon the original judg- 
ME if 645 reverſed, the judgment in /cire facias does 
not ſtand in force. 3 Mod. 187. 
Vor. II. 1 Judg- 
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Judgment on a ſcire facias cannot give damages for delay 
of execution ; but if it does, it nb be reverſed for that, 
and affirmed pro reſidus : on wh in B. R. offrmed i in . 


ment. Stra. 807. L. Ray. 1 5 
But, if it is found, that plan 3 is damnified, and put to 


coſts to 64. it is well, for it is only meant as a foundation 
for the coſts de increments. Damages may mean colts. 3 


Burr. 1789 
Aero un STATUTE, 
if J. Wie i ler 
+ For a Recompence 


Upon every | fatute, made for the remedy of any injury, 
miſchief, or grievance, an action lies by the party grieved, 
either by the expreſs words of the ſtatute, or by implication. 
And ſuch action ſhall be, for a recompence to the party, or, 


by way of prohibition. 


By the ſtat. 36 Ed. 3. e. 9: If any man find himſelf griev- 
ed contrary to the articles therein above written, or others 
contained in divers ſtatutes, and will come to the Chencery, 
and complain, he ſhall there have remedy by force of the 
ſaid ſtatutes, viz. by original writ out of. Cancer. 

And therefore, where by the St. M. CB. 9 H. 30. 29. i 
is enacted, that no freeman ſhall be taken, or 1mpriſoned, 
&c. unleſs by the law of the land, if any be impriſoned con- 
trary to law, he may have an ation founded ofa: this ſta- 
tute. a f TIT fit 

So, a man aggrieved contrary to the fat M.Gh. 9 E. 3. 
e. 35. which enacts, that the ſheriff ſhall make his torne, 
only twice in the year, &c. ſhall have an action upon this 

at. tho” no action be expreſsly given. = * 
Cauſes of Magna Charta. ö leit 

Or, contrary- — the. flat. of Marlberge,: ; $0" H. 3 wake. 
If a man be diſtrained to come to a.leet, who need not. So 
a man ſhall have an action upon the fat. of Mariberge 52 
H. 3. c. 15. If he be diftrained out of the fee, or in the 
highway, contrary to this ſtatute. 

So a demandant or plaintiff, a tenant or defendant, who 
is delayed, or prejudiced, by the ſheriff's ee jurors, 
who are above 70 years of age, infirm, or not [com morant 


in the ſame county may have an action for it uppn thg fla = 


Xn, — — s «as 


te; 


GI 
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Weſtm. 2. c. 38. So an action upon the /tat. lies for the party 
grieved upon every remedial branch of the fat. Weſtm. 2. 
for his relief. 1 Com. Dig. 243, 4. 

The meaning of an application to Chancery for relief, is, 
for a ſpecial original; but the party grieved, may equally 
ſue, in either of the courts at Veſtminſter, by common pro- 
ceſs. 


2. Por Recovery of an — 


An action lies upon the fat. 32 H. 8. c. 4. for money de- 
viſed to be paid out of lands; for in all caſes, where a man 
hath an advantage given to him by force of an act of parlia- 
ment, he ſhall have a remedy for it by common law, with- 
out the aid of a court of equity. And the action upon the 
fat. ſhall be maintained againſt the terre: leut. 1 Com. Dig. 


2. 6 Mad. 26. Salk. 45. | 
3. What averments are neceſſary in an Aion upon 2 L 


If an action be founded upon a ſtatute, the plaintiff muſt 
aver every matter, which is requiſite to intitle him to an ac- 
tion. But where, by the proviſo in a ſtatute a perſon is ex- 
cepted within ſuch circumſtance, and not in the body of it, 
the plaintiff need not ſnew, that the defendant is not wares 
the exceptions; for that ſhall come 2 8 the other Ae 
Com, Dig. wn | 


4. By way of prohibition. 


805 ſometimes the party aggrieved contrary to a ſtatute, 
ſhall have a remedy by action upon the ſtatute, by way of 
e as, if a feoffee be diſtrained for ſeveral ſer- 
vices, which are not contained in his charter of feoffment, 
contrary to the flat. of Marl. 52 H. 3. c. 9. he ſhall have a 
writ of contra formam feoffamenti ; which is a writ of prohibi- 


tion to the $9000 or his bailiffs to diſtrain him. 1 2 Dig. 


2 When an afiom does nat lie upon a Statute. 


But if a ſtatute prohibit a thing to be done, an action does 
not lie againſt him, who proceeds in a courſe of law to con- 


tend, whether ſuch a thing be i or not, As, if a 
man 


1 


man ſue in the ſpiritual court for tithes of groſs trees, an 
action does not lie upon the fiat. 45 Ed. 3. c. 3. which enaQs, 
that tithes ſhall not be paid of them ; nor _— the flat. 
32 H. 8. c. 7. which enacts, that none ſhall ſue for them; 
Br a man may contend, whether the trees, of which the 
tithes are demanded, are groſs trees or not. 1 Com. Dig. 245. 


III. When an Atlion lies upon Statute, or at Common Law. 


If a ſtatute gives a remedy in the affirmative (without a 
negative expreſſed, or implied,) for a matter, which was 
actionable by the common law, the party may ſue at the 
common law, as well as upon the ſtatute ; for this does not 
take away the common law. As he may have treſspaſs at 
the common law for ſpoiling his park, or, an action upon 
the flat. de malefafloribus in parcis, 

1 for mayhem, or, appeal of mayhem upon the 
tute. 

If the action concludes, contrary to the form of the ſta- 
tute, (where it lies at the common law, or upon a ſtatute,) 
and the ſtatute is miſtaken, whereby the declaration will be 
bad upon the ſtatute, but good by the common law ; the 
words, contrary to the form of the ſtatute, ſhall be reject- 
ed. So, if there be no ſtatute, and the action is maintaina- 
ble only by the common law. | 

So, if an indictment be againſt three, and one only is 
within the ſtatute ; it ſhall be good againſt the others at the 
common law, and againſt the form of the ſtatute goes to him 
only, who was guilty within the ſtatute. 

But if a man bring his action at the common law, he 
waives his remedy by the ſtatute. 1 Com. Dig. 245. 


IV. When it does not lie in the Courts of Weſtminſter.” 


By the fat. 21 Fac.c. 4. All offences to be committed 
- againſt any penal ſtatute, for which any informer may ground 
any action, ſuit, information, &c, before juſtices of aſſize, 
niſi prius, goal-delivery, oyer and terminer, or juſtices of 
peace in quarter-ſeſſions, ſhall be ſued before the juſtices of 
aſſize, niſ prius, goal-delivery, oyer and terminer, or juſtices 
of peace of every county, borough, &c. having power, &c. 
wherein ſuch offence ſhail be committed; at the choice of 
the parties, who will ſue, and not elſewhere: and all infor- 
mations, actions, & c. hereafter commenced by the Attor- 

ney 
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ney General, a common informer or other perſon * 
the _ of Weſtminſter, for any of the ſaid offences 
be vol 895 
And therefore, debt does not lie in any of the courts of 
Meſtminſter for an offence within another county, tho? it can- 
not be ſued elſewhere; for the offence may be proſecuted 
before juſtices of aſſize, &c. tho? not by ſuch action. Vide 
1 Com. Dig. 246. for various authorities pro ef con. In the 
roth of V. 3. it was ruled according to the doctrine here 
laid down, by eleven judges, and ſo I conceive the law to be 
eſtabliſhed. Vide 1 Salk. 373. 


So an information does not lie in the courts of Weſtmin- 


fter, where it can be brought before juſtices of aſſize, &c. 


Semb, 2 Cro. 85. R. Cart. 465. 1 Salk, 372. 

But the flat. 21 Fac. c. 4. by a proviſo in the ſame ſtatute, 
does not extend to any information or action upon ſtatutes 
againſt popiſh recuſants, or for recuſancy, or for mainte- 
nance, champerty, or buying of titles, or on the ſtatute of 
tonnage or poundage, or for defrauding the king of his cuſ- 
toms, ſubſidy, impoſt, priſage, or for tranſporting gold, 
filver, ordnance, ammunition, &c. wool, or leather. 

So it does not extend to an information for an offence not. 
determinable before juſtices of aſſiſe, &c. as, upon the flat. 
23 H. 8. c. 4. for raiſing the prices of beer, &c. or, upon 
the fiat. 21 H. 8. c. 13. for non-reſidence. So it does not 
extend to debt upon any ſubſequent ſtatute, which gives a 
remedy by debt. But it muſt be laid in the proper county. 
Vide Action. Div. XI. No. 10. 1 Com. Dig. 246. 

In a qui tam, for exerciſing a trade without having ſerved 
an apprenticeſhip, laid at Cambridge, B. R. ſtaid proceed- 
ings. Stra. 415. The ſtat. 21 Fac. 1. c. 4. reſtraining 
the juriſdiction of B. R. to actions ariſing in the county 
where B. R. ſits. J. Salk. 373. c 


V. Afting upon Statute, by qui tam, Ge. 
How it ſball be brought. 


1. By Information, or Original. 


Actions upon ſtatutes are, at the fuit of the king only, 
viz. by indictment, or information; or, at the ſuit of the 
party, who ſues as well for our lord the kingy as for himſelf ; 
or, at the ſuit of the party alone, By 
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By the flat. 18 El. c. 5. (which does not extend to ſuits 
by perſons, to whom or to whoſe uſe any forfeiture, penal- 
ty, or ſuit is ſpecially limited by any ſtatute, but where it 
is limited generally to him that will ſue,) none ſhall be ad- 
mitted to purſue againſt any perſon, upon any penal ſtatute, 
but by intormation, or original action, and not otherwiſe, 
And therefore, none can ſue upon a penal ſtatute by plaint 
In an inferior court. 3 
Nor by bill of debt in B. R. R. Cro. El. 77. R. Mo. 247, 
8. 412. K. 1 Rol. 87. 1. 30. 
Nor, by bill in the exchequer, quo minus, Ic. Semb, 3 
Leo. 237. Fe 
But, I donbt the law of theſe two caſes, as I conceive the 
bill of Middieſex, in B. R. and the quo minus in the exche- 
quer, are original actions; So, the lat. in B. R. which al- 
ways ſuppoſes a bill of Middleſex, previouſly ſued out; and 
ſee the following caſes. | 
Where a flat. gives a penalty to be recovered by action 
of debt, bill, plaint, or information; an action by qui tam, 
may be by bill in B, R. as well as by original, or information; 
for the words of the fat. 18 El. c. 5. are, (original action, 
and the bill in B. R. is an original action there, R. 1 Rol. 
37. J. 15. 
5 8 an action by the party grieved upon a penal ſtatute, 
may be by bill in B. R. for the fat. 18 Eliz. c. 5. does not 
extend to him: As, in an action upon the fat. 32 H. 8. c. . 
againſt maintenance. Or upon the flat. 5 El. c. g. againſt 
perjury: So, debt upon the „at. V. 2. and 1 R. 2. c. 12. 
againſt a ſheriff for an eſcape, lies in B. R. by bill againſt 
him in cuſtody of the marſhal, though the ſtatute limits the 
recovery by writ of debt, which imports an original; for it 
is within the equity of the ſtatute. So an action upon the 
fat. of premunire lies by bill, though the ſtatute ſpeaks of 
ir by the ſpace of two months, which implies, by 
original. 
80 an action upon the fat. 13. R. 2. c. 5. and 2 H. 4. 
c. It. for ſuing in the admiralty, where the cauſe ariſes up- 
on land; though the ſtatute ſpeaks of a writ upon the caſe. 
So, an action upon the flat. of Winton, 13 Ed. 1. againſt an 
— for the inhabitants may be in cuſtody of the mar- 
al. 
In what county it ſhall be brought, vide action, Div. XI. 
No. 10. alſo ante Div. IV. 1 Com. Dig. 247. 
Upon motion, proceedings ſhall be ſtaid until the plain- 
, tiff give notice of his place of abode; if he is out of any 
a realm, 
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realm, proceedings ſhall be ſaid until his return, or until ſe- 
curity given for the coſts. Stra. 697. | 
An affidavit of the cauſe of action, accruing within the 


year, need not be filed, in an action upon the fat. of uſury. 


12 Ann. ſtat. 2. c. 16. | 5 » 

The declaration may be qui tam, though the bill of Mid- 
dleſex is not ſo. Stra. 1232. 

{It hath lately been determined by B. R. that upon a ge- 
neral writ, the plaintiff may declare as executor, or admi- 
niſtrator, Ic. but not vice verſa.] 5 

If the proceſs is qui tam, and the declaration not, it is ir- 
regular, for it alters the nature of the demand. Barnes 494. 

[So that now the practice of each court, is decidedly 
ſettled, to be uniform in this reſpect.] 

The plaintiff's attorney may be ordered to give defendant. 
an account of the plaintiff *s place of abode, even after trial 
and point reſerved. Barnes. 126. | 

An informer may bring an action in his own name, with- 
out qui tam, for a forfeiture, whereof a moiety goes to a 
turnpike, Barnes 471. | | 


2. When an Aion lies by Qui tam, &c. 


An action by qui tam, &c. was brought againſt B. before 
whom he was indicted of felony, for not allowing his par- 
don until ſubmiſſion to the duke of Lancaſter. 27 Ed. 3. 
1 Rol. x. A. | | | 8 
If a man be reſcued, when taken upon a capiat utlagatum 
at the ſuit of 4. he may have an action gui tam, c. So, 
if he eſcapes, an action lies againſt the ſheriff by A. gui 
tam, Fc. So, if a ſheriff refuſe to execute a capiat utlagatum, 
and return non eſt inventun. 5 

Yet, for ſach eſcape, &c. the party may have an action, 
without ſaying, qui tam, oc. Da 

So an action by qui tam, &c. lies for a battery of the king's 
chaplain in his preſence. | $7 
So, it lies in every caſe, where the damage is to the king, 
as well as to the party. SOT REY 5 a 
So an action upon a ſtatute, which prohibits a thing, but 
does not give any penalty, muſt be by gui tam, Tc. and not 
by the party alone: As, upon the fat. 32 H. 8. c. 7. which 
prohibits the ſuing for tithes of groſs trees. Upon the fat. 
2 R. 2. c. 5. de ſcandalis magnatum. Upon the fat. 13 R. 
2. c. 5. & 2 H. 4. c. 11. for ſuing in the Admiralty, Sc. 


Vige Cro. Fac. 1 
Jac. 134. Fe 
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An action by gui tam, &c. muſt be to anſwer to the party 
who ſues, as well for our lord the king, as for himſelf. Or, 
to anſwer to our lord the king and the party, who as well, 
Sc. ai 

But an information ſhall ſay only, That the party, who 
ſues as well for our lord the king, as for himſelf, &c. 

If the action be by the king and the party, but the king is 
not to have any part of the ſum recovered, but only his fine, 

i tam, &c. may be omitted in the iſſue, and venire facias. 

So, if the action be by qui tam, &c. and the iſſue be 
Joined, that he does not owe to the party only, it is good. 

So, if demurrer be joined as to a declaration only by the 
party, qui tam, Oc. 

An action by qui tam, Cc. is the ſuit of the informer, and 
not of the king. And the party qui tam, &c. may be non- 
ſuited. 3 Lev. 378. Tut. 5 4 

He ſhall pray a tales, though he has no warrant by the at- 
torney general. 3 Lev. 398. 

A conviction upon an indictment, Cc. will be a bar to an 
action by gui tam, &c, 

The attorney general cannot enter a nolle proſequi, except 
for the king's part. 

It muſt purſue all the requiſites by the fat. 18 Eliz. c. 5. 
in'the caſe of a common informer. 

1 The action ſhall not be diſcontinued by the demiſe of the 
ing. 

If the plaintiff die after verdict, his executor, or admi- 
niſtrator, ſhall have judgment for his moiety. If he dies 
after judgment, and his death is ſuggeſted upon the roll. 

The defendant may plead privilege, as an attorney of 
another court. 5 | | 

The defendant may have 11 prius, by proviſo. Semb. 2 

Leo. 210. [Qu. de hoc?) 1 Com. Dig. 24), 8. 
On affidavit of defendant's poverty, the court will give 
leave to the proſecutor, qui tam, to compound with the de- 
fendant, though in execution. Stra. 167. It is in the diſ- 
cretion of the court, whether they will yu leave to com- 
pound; and they refuſed it in an action for ſelling gold rings 
of leſs fineneſs than flat. 18 Eliz. c. 15. direts. Wil/. 
79. If qui tam is brought by the party injured, the court 
Cannot - give leave to compound. Barnes, 462. But it 
ſeems a general rule, not to give leave to compound after 
verdict. 1b, | 8 


* 


| againſt tenant for life, or years. 1 Cm. Dig. 249. 


1 1 J 


71. Aftion upon Statute by the Party grieved; when it 
| /hall be. 


If by a ſtatute, a penalty be expreſsly allotted to the party 
grieved, he alone may ſue for it, without ſaying qui tam r. 
as upon the fat. 1 & 2 P. M. c. 12. for driving a diſtreſs 
out of the county. So, upon every ſtatute which gives a pe- 
nalty to the party grieved. So, if it do not give any cer- 
tain penalty, but damages generally to the party grieved. 

So, though it do not limit the forteiture to the party griev- 
ed, if it give the penalty, or forfeiture, in reſpectof the wrong, 
or diſpoſſeſſion of the property of the owner, or do not limit 
it to any other: As, upon the fat. 2 Ed. 6. 13. which ſays, 
None ſhall carry away tithes, before he hath ſet forth the 
tenth part of the ſame, or agreed for it with the owner, un- 
der pain of forfeiture of treble value. Vide Debt. Div. J. 
No. I. | 

So, if a ſtatute provide a remedy for the party grieved, 
though it do not give any expreſs penalty or forfeiture, he 
may have an action upon the ſtatute. As, upon the flat. 
W. k. c. 20. againſt misfeaſers in parks or fiſhponds; the 
owner may maintain an action in his name alone, as well as 
by qui tam, &c., © 

So, in every caſe, where a ſtatute enacts, or prohibits 2 
thing for the benefit of a perſon, he ſhall have a remedy up- 
on the ſame ſtatute for the thing enacted for. his advantage, 
or for the recompence of a wrong done to him contrary to 
the ſaid law. | 

An action by the party grieved, is not within the ſtat. 
18 Eliz. c. 5. as a common informer. 1 Com. Dig. 248, 9. 


VII. When a Statute fhall be recited. 


Tf an action lies for an offence at common law, and after- 
wards a ſtatute is made againſt the ſame offence, if the a&i= 
on is brought upon the ſtatute, the ſtatute muſt be recited, 
otherwiſe it does not appear, whether the action be upon 
the ſtatute, or at common law. As, in an action upon the 
flat. 5 R. 2. ft. 1. c. 8. and 8 H. 6. c. 9. for a forcible entry 
or detainer. In an action upon the tat. W. I. c. 20. De 
male factoribus in parcis, e | 

So, if a ſtatute make a new offence, which was not ſo by. 
the common law, the ſtatute muſt be recited. As, in waſtes 
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VI When it need not. 


But if a ſtatute extend a remedy, which was at common 
law in ſome particulars, it need not be recited. As, in waſte 
againſt a tenant in dower or guardian, the ſtatute need not 
be recited; for there was a prohibition of waſte againſt them 
at common law. So, in debt by an executor, or adminiſtra- 
tor de bonis aſportatis, c. the ſtatute is not rehearſed ; for 
debt lay at common law in other caſes. 

So, in an action upon the ſtat. 2 R. 2. c. 5. de ſcandalis 
magnatum, the ſtatute need not be recited. Vide Action upon 
the caſe for Defamaticn. Div. II. No. 3. 

In an aſſiſe for tithes, the ſtat. 32 H. 8. c. 7. need not be 
rehearſed. So, the title, or preamble need not be mentioned. 
So, where a ſtatute gives a writ, and ordains the certain 
form of the writ, the ſtatute need not be rehearſed. 

So, if the action be not founded upon a ſtatute direQtly, 
but upon a collateral fact, the ſtatute need not be recited : 
as, in a quare impedit by the king upon a ſimoniacal con- 
tract, the „at. 21 Eliz. c. 6. need not be recited. 

When a ſtatute need not be recited, it is ſufficient, that 
the plaintiff in his declaration ſhews his caſe to be within 
the purview of the ſtatute, and concludes againſt the form 
of the ſtatute. 

If he miſrecite the beginning of the ſtatute, and conclude 
contrary to the form of the ſtatute generally, it will be well, 
Vide peſt. Div. IX. 

If it be founded on ſeveral ſtatutes, contrary to the form 
of the ſtatute is bad. | 

But, where an offence is prohibited by ſeveral ſtatutes, if 
only one is the foundation of the action, and the others are 
explanatory, it is ſufficient to ſay, contrary to the form of 
the ſtatute. 

In an information for 20/. a month for not coming to 
church : for ſeveral ſtatutes require the reſorting to church, 
but the tat. 23 Eliz. c. 1. only gives the 200. per month. 

If there be debt by an aſſignee for a debt to a bankrupt, 
by force of the ſtatute is ſufficient, 1 Com. Dig. 249, 50. 

In actions by aſfignees, they are generally alledged to be 
ſuch, according to the force form and effe& of the ftatutes 
made, and now in force concerning bankrupts. 

If a declaration conclude contrary to the form of the ſta- 
tute, where there is no ſtatute in the caſe, it will be ſurplu- 
fage. If a declaration conclude ſo, where there are ſeveral 
treſpaſſes, and only part within the ſtatute, the words, con- 


trary 


ſeſſion, and held the pleading good. 
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trary to the form of the ſtatute, ſnall be applied only to that 
part. 1 Com. Dig. 250. 


IX. How a Statute fhdll be recited. 


Tf an act of parliament be recited or pleaded, the day, 
year, and place of the making of it muſt be ſhewn. If the 
plea miſtake the day of the commencement, or concluſion of 
the parliament, it will be bad. Tho' it be in a private act, 
and nul tiel record is not pleaded; for the court ex officio will 
take notice ot the commencement, prorogation, and every 
ſeſſion of parliament, and conſequently, (if they are miſta- 
ken,) that there is not any ſuch act. If the ſeſſion was 
held by prorogation, the ſhorteſt and ſureſt way ot pleading 
is, at a ſeſſion of parliament held ſuch a day, and year, in 
ſuch a place. For, if a parliament commenced the fifth 
of Eliz. and was prorogued to the eighth of Eliz. and then 
the act paſſed, it it be pleaded, at a parliament held the 
eighth of Eliz. it is bad. So, where the parliament was 

ummoned 23 Fan. 1 Eliz. and, then prorogued to 25 Fan. 
if it be pleaded, that by a ſtatute in a parliament begun 23 
an. and then prorogued until the :5 Fan. it was enacted, 

c. it is bad; for the parliament did not commence till 
25 Jan. Dyer 203. a. 

It is proper here to obſerve, that on conſulting Dyer, T1 
find that the queen was ill, and the parliament having ſome- 
time previous to the 23 Jan, been ſummoned to meet on that 
day, ſhe by patent writ under the Great Seal bearing date 
the 21 Jan. prorogued the parliament (as the book ſays) 


whereby the appearance of the Lords and Commons at the 


234 was diſcharged. 
Flad the parliament met on the 23d, and then been proro- 
gued, I ſhould have conſidered that as the firſt day of the 

If it be pleaded, by a ſtatute made the 2 Nov. 2 & 3 
Ed. 6. it is bad; for the ſame day cannot be in two years. 
So, if a ſtatute be pleaded to have been made 29 Eliz. where 
the parliament commenced 28 Elix. it will be bad. Or, at 
a ſeſſion 18 Feb. 14 Car. where the prorogation was to 18 
Feb. 15 Car. 1 Com. Dig. 250. | 

If an act is paſſed at a parliament held by prorogation, I 
think the proper way of pleading is, to ſay, at a parliament 
begun and held on ſuch a day, at ſuch a place, and from 
thence continued, by prorogation, (or by ſeveral proroga- 
tions) until, Cc. | CE 2 
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If a declaration be upon a general ſtatute, and conclnde 
contrary to the form of a fiat. made 2 H. 8. where it was 
made in another reign, or in another year of the ſame king, 
it will be bad. 

It is ſufficient, that ſo much of a ſtatute is recited, as con- 
cerns the matter in queſtion, and therefore, if it be ſaid, it 
was, among other things enacted, it is well. If the party 
recite ſo much of the ſtatute, as makes for him, it is ſuffi- 
cient ; tho? he omit a proviſo, or other clauſe that makes 
againft him. 1 Com, Dig. 250. 

For that ſhall be ſhewn, (if neceſſary,) by the other 

rty. 

Pei in the recital of a ſtatute there be a material variance, 
it is bad; as, if the time or place of the making of it be 
miſtaken. If it be recited in conjunQive words, where it is 
in disjunctive. If the party recite the title of an act, and 
it be miſ-recited ; tho? the recital was not neceſſary. If in 
a recital of the "oh 8 H. 6. c. g. If any feoffment or diſcon- 
tinuance thereof be made, thereof, be omitted. 

But a ſmall, or immaterial variance does not prejudice : 
as, if an act ſay, if a recovery be in any courts, and it is 
xecited, in any court. So, where it is a material variance 
from a general ſtatute; if the declaration conclude contrary 
to the form of the ſtatute in ſuch caſe made, and not, con- 
trary to the form of the ſtatute aforeſaid, it is well. 

So, if a „lat. miſ-recited in the commencement, &c. be 
admitted by the plea, &c. it ſhall not afterwards be aſſigned 
for error. 1 Com. Dig. 250, 1. 

A miſtake in the commencement of a parliament is cured 
by concluding contrary to the form of the ſtatute in ſuch caſe 
made and provided. Fort. 372. Stra. 212. | 

Plea of an act of inſolvency. 2 Geo. 2. whereas the par- 
liament began 1 Geo. 2. held nought, Fort. 372. 

Plea of an act of 8 & g V. it ſhould have been of the 
$th year, in which the ſeſſion began. Fort. 372. 

As to amendment in actions and informations on penal 
ſtatutes, vide 1 Com, Dig. tit. Amendment, (2 C. 2.) 


PROCEEDING mw ACTIONS bronx $SEvE- 
RAL STATUTES. | 


When an action lies upon a ſtatute, or not, vide Aion 
upon Statute, Div. I. No. 1. Div. II. 
How it ſhall be ſued by gui tam, &c. or the party griev- 
ed, Vide Action upon Statute. Div. V. VI. 
When 
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When the ſtatute ſhall be recited or not and how, Vide 
Aftion upon Statute, Div. VII, VIII, IX, 


J. Upon the Stat. 2. (or 2 & 3) Ed. 6. c. 13. for Tithes, 
I. By whom it lies. 


Action of debt lies upon the fat. 2 (or 2 & 3) Ed. 6.c. 
13. for the treble value for not ſetting out his predial tithes. 

But it muſt be by the party alone, and not by qui tam, 
&c. And may be by the rector, or by the farmer of the 
rectory. And may be by an executor for not ſetting out 
tithes in his teſtator's time. 

So, it lies by the huſband alone, ſeiſed in right of his wife, 
for tithes ariſing after his marriage. 5 Com. Dig. 200 cites 
cont. Ney 136. But I conceive Ney is wrong. | 
Or huſband and wife may join. R. Ney 136. Adm. Ms. 


12. | | 

So it lies by a farmer of two parts of a rectory by one ti- 
tle, and of the third part by another title ; for he declares 
as farmer, and need not mention the title. 
So, by two farmers of the ſame rectory. But two, who 
claim by ſeveral titles, cannot join in debt upon this ſtatute. 
As, if one claims two parts, and the other the third part of 
the ſame rectory. 5 Com. Dig. 200. 


2. Againſt whom. 


Debt Res oj the 2 (or 2 & 3) Ed. 6. c. 13. againſt 
two jointenants, who occupy together. R. Hut. 121. 
Or againſt one jointenant, or tenant in common, only, 
if he occupies the whole. R. Id. 


3. The Declaration. 


The plaintiff in his declaration need not recite the ſtatute. 
And if it be recited to be made at'a parliament 4 Nov. 2 Ed. 
6. when the parliament began 1 Ed. 6. and ſo was prorogued 
*till 4 Nov. 2 Ed. 6. yet it ſhall be allowed, for there are 


ſeveral Fra ſo. 

And if it be recited that whereas he agreed with the rec- 
tor, farmer, or other proprietor, where the ſtatute ſays, 
ether owner, proprietor, &c. ſo owner is omitted, it is not 
material. an” 
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The plaintiff, in his declaration, need not ſhew any title; 
for it is ſufficient to ſav, that whereas he was rector, &c. * 
farmer and proprietor of; the tithes, &c. 

And, if he ſhews a grant to himſelf, he need not ſay, it 
was by deed, tho” tithes cannot be granted without deed. 

So, if he claims by leaſe under the. king” s Patentee, he 
need not ſhew the patent. 

So, it is ſufficient that the plaintiff alledges himſelf pro- 
frietor. So if he ſays that he is proprietor of the tithes and 
of Go acres in D. without ſaying which in certain. 

So, it is ſufficient if he ſays that he is rector of A. and by 
reaſen thereof, ought to have tithes out of the pariſh of B. 
which is another pariſh. 

The plaintiff in his declaration uſually alledges that he is 
proprietor, &c. that the defendant occupied lands within the 
pariſh, and ſowed them, and reaped and carried away his 
grain, without ſetting out the tithes, or agreement with the 
rector, &c, for them. 

So, if he claims as rector, &c. he muſt alledge the tithes 
taken to belong to the rectory. 

But the non-payment of the treble value is the gi of the 
action, and the poſſeſſion, and the whole declaration prece- 
dent, is but inducement, and therefore if it be alledged as 


recital, the declaration is good. So the declaration is ſuffi- 


cient, - tho it does not ſhew that the defehdanits occupy 
jointly or in common. & 
Tho! it does not ſhew the kinds of grain fown. 5 Com. 


Dig. 200, 201. cites as to the laſt point R. 2 Cro. 438. Sed 


gu. de hoc. If there had been a ſpecial demurrer. he caſe 
in Cro. was after verdict. 

Nor by whom it was ſown. Or if it alledges the time of 
the ſeverance before the ſowing. On more than a year af. 
ter; for it is poſſible, 

So, if it does not alledge the time of — but ay, 
that 30 Sept. being ſo thereof poſſeſſed, he reaped; for it 


ſhall be intended that he ſevered the ſame day, on which 


the poſſeſſion is alledged. So, if the day of ſeverance be 
coupled with the removal of the grain. Or, if the term 
was expired before the day alledged of the removal. 

So, if the quantity of land ſown and the quantity ſevertd; 
vary: as, if he ſays which ſaid 30 acres for 40, the word 
thirty ſhall be rejected as ſurpluſage. 

So, if the declaration does not — chat the defendant did 
not agree with the plaintiff, it will be good after verdict, 
tho' not upon a demurrer. So, it is ſufficient that the decla« 

ration 
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ration demands the ſingle value, for it ſhall be trebled by 
the jury or court. And if it adds the treble value, and it is 
miſtaken, it will be good. Vide 5 Com. Dig. 201. 

He muſt alledge a venue, where the tithes are ſtated to be 
carried away without ſeverance, for this is the gif? of the 
action. 

So, it is ſufficient, if he alledges the value of the tithes 
to be 11. and ſo an action hath accrued to have for the treble 
value 321. The miſcaſting is no prejudice. R. 2 Cre. 499. 

So, if he alledges that the defendant is occupier, it is 
ſufficient, tho? he does not ſay that he is a ſubjeQ; for it 
implies as much. R. Hard. 173. | 

„if there are two plaintiffs, and they alledge that the 
defendant did not agree with them, it is ſufficient without 
ſaying or either of them, for it is implied. R. 2 Cro. 70. 


4. The Plea. 


To debt upon this ſtat. the defendant may plead ni] debet. 
Or may plead Not Guilty. PETE 

So, an agreement with the plaintiff for his tithes for three 
years, tho? it be not by deed; for it will be good between 
the parties, and ſhall be a bar by the ſtatute, tho' it does 
not paſs the right of the tithes. R 

But a plea, that after the tithes were ſet out, the owner 
of the ſoil took them damage feaſant, is not good; if it does 
not ſhew how long they remained on the land. 5 oy 


I. Action upon the Statute 1 R. 3. c. 3. for Seiſure of a 
| Felon's Goods before Cunviclion. 


If an action be brought upon the ſtatute of 1 R. 3. c. 3. 
for taking the goods of one accuſed of felony before convicti- 
2 tlie plaintiff muſt recite the ſtatute, and ſnew the breach. 

n 


UI. Aftion upon the Statute 1 C 2 Bf. & M. C. 12. fir 
Sl. for driving a diftreſs three Miles, &c. 


If an action be brought upon the fat. 1 & 2 Pi. & M. c. 
12. for driving a diſtreſs out of the hundred, Ce. above three 
miles, the defendant may-plead not guilty. Co. Ent. 44. * 

1 | 5 0 
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So he may plead that the taking was by capias in witheynan, 
Ca. Ent. 44. 4. 


. Aclian upon the Statute 8 H. 6. c. 9. for a forcible 
Entry. 


I an action be upon the flat. 8 H. 6. c. . | for a forcbl 
„ or detainer, the plaintiff in his declaration muſt recite 

the ſtatute. Lut. 1548. Co. Ent. 44. 5. Vide Action upon 
Statute Div. FIT. 
3 this action the defendant may plead not guilty. Cl, 

7. 34. 

That he did not enter contrary to the form of the ſtatute. 
5 Com. Dig. 202. cites Co. Ent. 46. a. Sed. qu. if this does 
not amount ta the general iſſue ? 
—_— he did not _ or diſſeiſe the plaintiff. 5 Com. Dig, 


J. Aion upon the Statute 23 H. 6. c. 8. for _ 
Under-Sheriff two Years together, 


If an action be upon the flat. 23 H. 6. c. 8. for uſing the 
office of under-ſheriff two years together, the plaintiff muſt 
recite the ſigtute, and the offence, Lut. 193. Lev. Ent. 


13 
Hie need not aver that the ſheriff had no eſtate of freehold 
in the office. Semb. Lut. 197. | 


57. Action upon the Statute 21 H. 8. c. 13. * 4 
Spiritual Perſon. 


1. For taking a Farm. 


If an aQtion be upon the flat. 21 H. 8. c.13. a ſpi- 
ritual perſon for taking a farm, the plaintiff recite the 
ſtatute Lut. 135. cont. Bro. Action ſur Statute 4. Vide Action 
upon flatute, Div. VII. 
o this the defendant may plead not guilty. 
That, not having glebe, he took it for the ſupport of his 
family. Lut. 136. 
That he nn "farm bl to the flatute 5 
Com. Dig. 202. cites Sav. 32. Sed qu. if this does not amount 
to the general iſſue ? , A 
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And upon the laſt plea he may give in evidence that it was 
forthe —— of his family. Per 2 J. Baldwin cont, Bro. 
Aion fur Statute, 3 Sav. 32. 


2. For Non Reſidence. 


If an action be upon the fat. 21 H. 8. c. 13. for non reſta 
dence, it is uſual to recite the ſtatute. Rol. Ent. 414. Lut. 
138. 


Vl. Addi upon the Statute 33. H. 8. c. 9. for ufing 
| | unlawful Games. | 


If an action is brought upon the fat. 33 H. 8. e. g. for 
uſing unlawful games, the plaintiff may recite the ſtatute and 
ſhew a breach. Luft. 133. 

To this action the defendant may plead that he did not 
__ a gaming-houſe, Fc. Lut. 134. N 


PULL Aion upon the Statutes 13 R. 2. flat. 1. c. g. and 


2 H. 4. c. 11. for ſuing in the Admiralty, far a Mat- 
ter not ſuper altum Mare. 


If an action be upon the fat. I 3R. 4 flat. 1.c.5. & 2 H. 
4. c. IT. for ſuing 5 the andy; for a thing not done ſu- 
per altum mare, it muſt be by qui tam, Tc. Dy. 9.4 2 
Action upon fatute, Div. V. No. r. Sc. 

The plaintiff in his declaration muſt ſurmiſe the effet of 


the libel, and ſuggeſt that the matter aroſe within the body f 


a county, and not upon the high ſeas. Dy. 159. b. 

And in actions upon theſe ſtatutes, . the party ſhall recover 
double damages, and the king 10/. 1b1id. 

And the coſts as well as the damages ſhall be doubled. Bid. 


IX. Action upon the Statute 8 El. c. 2. for ſuing in ano- 
ther's Name, without / fats Conſent. 


It on tives be note the Boe: 8. El. e. 2. for ſuing in 
another's name, without his conſent, the plaintiff muſt recite 
the ſtatute, and ſhew the offence. Lut. 156. 

And it well lies, though there be no cohviAtion before, for 
the proof may be inthe fame ation. R. 2. Gro, 1898. 


Vor. II. 4 Sd But 


{ 130 J 


But an attorney is out of the ſtatute. Semb. Lut. 169. Sed. 
9. de oc? © 

So, it does not lie for a ſuit i in C. B. for it is not mentioned 
in the ſtatute. R. Lut. 169, 


I. Aclion upon the Statute 2 W S M. c. 5. for Re ſcous 
4 Diftreſs. 


If an action be for 1 of a diſtreſs upon che flat. 2 V. 
M. c. 5. the plaintiff muſt ſhew the demiie, diſtreſs for 
rent arrear, and reſcous. ' Lut. 213. 

He muſt ſhew the whole ſubſtance of the leaſe. 5 Com, 
Dig. 204. cites Semb. Mod. Ca. 215. Sed. Q; de loc? 

And, if he ſays that he was ſeiſed in fee, and leaſed, he 
muſt prove a ſeiſin in fee. R. Mod Ca. 215. 

he need not ſay that notice was given; for it is no- 

thing to the — though neceſſary to the owner. 


R. Lut. 214. 
Nor, that the corn ditrained was threſhed, or unthreſhed. 


R. Lut. 214. 
He need not ſhew a thing, collateral to the leaſe, as, that 


be gave a quarter's warning. Per Holt, Mod. Ca. 215, 


AI. Aion upota the Statute 4 & 5 M. & M. 
dach 126, . far apprehending Rima. 


OP an e is brought upon the fat. 489 5 . & M. 
e. 8. againft the ſheriff for non- payment of the allowance 
for apprehending highwaymen, &c. the plaintiff muſt recite 
the ſtatute, and every thing that intitles him to the allow- 


ance within the ſtatute. - Clift. 120. 
11 R E $ P A 8 08. 


4 Treſ paſs, what fall be 
7. To Lands and T enements. n 


T reſpaſs i a wrong done to the perſon, to. the lands and 
tenements, or to the goods and chattels, of another man. 

Treſpaſs to the perſon may be by menace, aſſault, bat- 
way, or mayfiem. Or by falſe impriſonment. _ - | 
„It will be a treſpaſs done to another, if a man r 
eſters the — lands, or tenements of another, 


e 


E 1 


his conſent : (7. e.) illegally ; and therefore, treſſ paſs lies, 
for breaking and entering his houſe. Or his cloſe. 
So a treſpaſs may be to lands or tenements, by entry into 


his poſſeſſion. F. N. B. ga. A. B. 2 Rol. 555. X. By 


treading down, ſpoiling, eating, &c. his corn, graſs, hay, 
Fc. Cutting down trees. Hunting in his cloſe. Breaking 
down fences. Throwing down, or diſturbing the ſetting 
up of his fold. By breaking up a pond. ES 

So, if a man enters, and damage to another, though 
he does not keep the poſſeſſion: As treſpaſs lies, wherefore, 
he broke and entered his houſe, or cloſe. 9 755 

So, treſpaſs lies for a wrong to lands, contrary to a truſt 
repoſed in him: As, if a leſſee at will, cuts down timber, 
or commits voluntary waſte. Co. Lit. 37. a. R. Sav. 84. So 
treſpaſs lies for a wrong to his liberty or privilege in land; 
as for entering his warren, and chaſing, &c. hares, &c, 
and taking and carrying away his hares, &c. F. N. B. 86. 
M. For breaking and entering his ſeveral or free fiſhery, 
and fiſhing, &c. R. Skin, 342. 4 Med. 186. F. N. B. 8. G. 

If a perſon keep goods. diſtrained in the houſe, longer 
than the time directed, he is a treſpaſſer for the ſurplus time. 


Stra. 717. L. Ray. 1424. 


2. To Goods and Chattels. 


If a man wrongfully takes the cattle, goods, or chattels, of 
another, it will be a treſpaſs: As, if he takes the horſe, ox, 
or other cattle, or live chattel. Or his furniture, or dead 
chattel. For taking away a ſhip. F. N. B. 87. Doves 
out of his dove-houſe. Hares, pheaſants, &c. out of his 
warren; Deer out of his park. | 

It lies for taking the wife with the goods of the huſband. 
F. N. B. 89. O. Of a ſervant taken away, with the goods 
of the maſter. 2 Rol. 551. J. 34. 

So, it lies of charters taken, though they concern the 
freehold or inheritance. Of a bond or other writing taken. 
2 Rol. 557. J. 40. But, in the laſt caſe, detinue is the pro- 
per action, as the thing is recovered in ſpecie. 

Treſpaſs lies for taking 100 ſhillings of his money, in 
money numbered. F. N. B. 87. M. Of timber. Id. D. 
Of the goods of a felon taken by the ſheriff. Id. 91. F. Of 
goods wrecked, taken before ſeiſure. 1d. D. | 

So, treſpaſs lies for an unlawful diſtreſs of goods. 1d. 
90. B. For goods taken until he make fine, releaſe, &c. 


1d. 87. C. 
K 2 For 
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For goods deſtroyed, as, a mill ſtone broken. Id. 88. 
Z. Sheep driven by a dog, whereby they were renderedleſs 


valuable. Id. 89. Hogs driven, ſo that they periſhed. 
1d. | 
Of hay, or other chattels burnt, Id. 88. N. A 
veſtment ſpoiled, by throwing wine upon it. R. Noy. 48. 
Treſpaſs lies, for aſſaulting, beating, and wounding plain- 


tiff 's mare. Barnes 452. 


3. Treſpaſs for. a general Wrong, 


_ Treſpaſs lies for a general wrong done to another: As, 
if a man takes the ſervant of another out of his ſervice, 
and keeps him. | 
If A. reſcues a man out of the hands of an officer, who 
arreſted him for me, for he was my ſervant for ſuch pur- 
poſe. 5 Com. Dig. 536: | | 

If he builds a tooſbooth, upon my land, without ſaying, 
elauſum ſregit. R. 2 Cre. 122. If a miller takes toll of him, 
who ought to be free of toll ; for it is tantamount to having 
taken his corn. 2 Rol. 556. J. 10. If a man beats the 
ſervant of him, who ought to have toll, and obſtruts his 
taking of toll. R. 2 Cro. 122. 

Treſpaſs lies for taking a ſon and heir, and marrying him, 
er a daughter and heireſs. F. N. B. go. H. Of a priſoner 
taken in war. Id. 88. A. 91. E. 


II. By whom Treſpaſs lies. 


1. Treſpaſs, quare Clauſum fregit: 


Treſpaſs, quare domum, or clauſum fregit, lies by him 
who hath the poſſeſſion of an eſtate of freehold, or inheri- 
tance, or by leaſe for years, or at will. 2 Rol. $57. J. 47, 

So tenant at will, may have treſpaſs againſt him who 
ouſts him. Semb. Id. I. 45. I conceive there is not a 
doubt, as to all the world, except the landlord. 
- Tenant by ſufferance, may maintain treſpaſs againſt 2 
ſtranger. Id. l. 42, | ; 
So, it lies by him who hath only veſturam terre, or the 
profit of the land. Co. Lit. 4 b. R. Mo. 302. Or, the her- 
bage of the land. So, by a leſſee of the paſture of ſuch a 
cloſe. By a grantee of underwood, though the ſoil does not 
thereby paſs. 5 Com. Dig. 536. 310 
So, it lies by a grantee or leſſee of the king, of the iſſues 
of one outlawed. 3 Leo; 213. Mo. 302 5 

But 
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But a commoner*ſhall not have treſpaſs, quare clauſum 
fregit. Cro. El. 421. Nor he who hath a warren in land. 
1d. Their remedy 1s by ſpecial action on the caſe. With 
reſpect to the warren, that muſt be, where it is merely an 
entry, and none of the property carried away or injured ; 
for in either of theſe caſes, I apprehend treſpaſs would lie. 
Treſpaſs lies by a freehold-tenant in a manor, for digging 
turf in his turbary, where he hath an excluſive right to the 
turf, though not to the feeding on itz not, if he had only 
common of turbary. 3 Burr. 184. 
Treſpaſs lies by the owner of the ſoil, for erecting a ſtall 
in a market. Stra. 1238. Wilſ. 107. 


: 2. What ſhall be a ſufficient Poſſeſſion, 


If a man has poſſeſſion only as leſſee for years, or at will, 
it is ſufficient to maintain treſpaſs againſt a wrong-doer. ' 2 
Rol. 551. l. 47. 54 
A * ſhall have treſpaſs for trees cut upon his 
land. J. 50. A diſſeiſee ſhall have treſpaſs againſt a 
diſſeiſor, without re entry, for the firſt ra oh the 
diſſeiſee was then in poſſeſſion, Id. 553. J. 50. Co. Lit. 
25 4. 

7 if his eſtate determines whereby he cannot re- enter: 
As, if he was tenant pur autre vie, & c. he ſhall have treſ- 
paſs for the whole time, with a cent inuando againſt the diſſei- 
ſor. Id. 550. l. 15. 20. If a diſſeiſee reg enters, he ſhall 
afterwards have treſpaſs againſt the diſſeiſor, with a conti- 
nuando for the whole time of his poſſeſſion. 

Or againſt a ſtranger for a treſpaſs done during the diſſei- 
ſin, for by re-entry, he reveſts the poſſeſſion in himſelf, ab 
initio, So, againſt a leſſee, donee, or feoffee, of the diſ- 
ſeiſor. If a man ſells his land, he ſhall have treſpaſs for a 
wrong done before. 5 Com. Dig. 537. | 


3- What ſhall nat be a ſufficient Poſſeſſion. 


A plaintiff cannot maintain treſpaſs, quare clauſum fregit, 
if he has not actual poſſeſſion, though he hath the freehold in 
law: As, an heir ſhall not have treſpaſs againſt an abator. 
If the heir enters upon an abator, he ſhall not have treſpaſs 
againſt him for the wrong before. 5 Com. Dig. 537. © 

If a wife, tenant for life, leaſes for years, and dies, the 
reverſioner ſhall not have treſpaſs, againft the leſſee, before. 
entry. Id. Nor the heir, if an huſband, ſeiſed in right of 
his wife, leaſes, and then the wife dies. 2 Rol. * 
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A bargainee ſhall not have treſpaſs before entry, though 
the poſſeſſion is transferred to him by the ſtatute. Carth. 66. 


4. What ſhall be a ſufficient Poſſeſſion for Goods. 


Not only he who has the property, but alſo he, who has 
the poſſeſſion of goods, ſhall maintain treſpaſs for the goods : 
As, if a man hath cattle to agiſt, he ſhall have treſpaſs 
againſt him, who takes them. 2 Rol. 551. I. 25. So a 
leſſee of cattle for a year, for compoſting his land, ſhall 
have treſpaſs againſt a ſtranger. Id. l. 20. Or againſt the 
leſſor himſelf, if he takes the cattle within the year. Id. J. 
22. So a bailee of goods awarded. Id. J. 31. So a bailee 
of goods pledged to him. 20 H. 7. 1. 4. 

So, if a ſtray in the manor of B. be taken within a year 
by a ſtranger, B. ſhall have treſpaſs. Id. If a man takes 
the goods of B. who afterwards grants them to another, yet 
” after the grant ſhall have treſpaſs for them. 2 Rol. 557. 

v4 | 
if a man ſells goods in London to A. in York, A. ſhall have 
treſpaſs before actually taking poſſeſſion ; for the poſſeſſion 
is immediately in him. Lat. 214. 

An executor ſhall have treſpaſs for the goods of his teſta- 
tor, though he does not ſay, that they were taken out of his 
cuſtody, for the poſſeſſion upon the death of his teſtator is 
veſted in him. Per 2 F. 2 Cre. 113. 

Treſpaſs lies for goods taken after delivery by replevin. 
2 Rol. 569. J. 17. Or after re-taking by the owner. Id. 
J. 25. Or after his leaſe or intereſt determined. Id. J. 30. 
It lies by a ſheriff for taking goods in his hands upon exe- 
cution before ſale. 'Though the taking be by the defendant 
himſelf againſt whom the execution was. R. Cro. El. 639. 

Treſpaſs lies for the maſter of a ſhip, who had the poſ- 
ſeſſion, and was taken for the voyage, for a detainer of it. 
R. 1 Salk. 2. So treſpaſs lies for goods taken, though they 
are afterwards altered in form. 


5. General Treſpaſs, by whom it lies. 


Treſpaſs lies by the party to whom the wrong is done. 
Tho? the damage to him be only by conſequence : as, it 
lies by an huſband alone for the battery or threatning of his 
wife, per quod conſortium amiſit, or negotia infecta reman. &c. 
5 Com. Dig. 538. So it lies for the battery of a ſervant, per 
guod ſervitium amiſit. Id. So, even after the death of am 

er- 
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ſervant. 2 Rol. 568. J. 42. By an huſband after the death 
of his wife, for taking away his wife, with his goods, Id. 
563- J. 12. Or after a divorce, Id. J. 10. 

So by the fat. 4 Ed. 3. c. 7. An executor or adminiſtra- 
tor ſhall have 2 for a prejudice to the property of the 
teſtator. Vide Adminiſtration, Div. II. No. 13. And by 
the flat. 5 Ed. . c. 5. The executor of an executor. 

But treſpaſs does not lie for a battery, &c. to the perſon 
of the teſtator, by his executor or adminiſtrator. Vide Ad- 
miniſtration. Div. II. No. 13. 

Nor by an huſband after the death of his wife, for a bat- 
tery to the wife. 2 Rol. 568. J. 50. Nor by a father for the 
battery of his ſon. 5 Cm. Dig. 538. or the impriſonment 
of a ſon or daughter. Id. Nor for taking away any ſon or 
daughter, who is not an heir. R. Cro. El. 770. 

It a wrong be done to ſeveral at the ſame time, treſpaſs 
lies for each ſeverally, for the wrong to him; for treſpaſs is 
ſeveral in i s nature. 3 Lev. 354. 

Treſpaſs lies, for one hurt by the accidental going off of a 
gun. Stra. 596. | 

A plaintiff in treſpaſs, for an aſſault by the defendant to 
whom ſhe was married, proves a former marriage to one 
alive at the time of the ſecond marriage, and obtains a ver- 


dict. Stra. 79. 


II. Againſt whom it lies. 


I. Treſpaſs quare Clauſum fregit. 


Treſpaſs lies againſt him, who commits the treſpaſs, and 
all aiding, &c. for there is no acceſſary, but all are princi- 
pals in treſpaſs. And treſpaſs lies againſt each ſeverally, 
where many commit a treſpaſs; for it is joint and ſeveral in 
its nature. 5 Com. Dig. 539. | 

So it lies againſt A. together with divers others unknown. 
R. 1 Leo. 41. So againſt all who procure or command it. 
4 Int. 317. Or againſt him, who afterwards aſſents to a 
treſpaſs done for his uſe or benefit, tho? not privy at the time 
of doing it. Id. So, if he aſſents to the act of his ſervant in 
ſeiſing goods, he will be a treſpaſſer for miſuſing of the goods 
in ſeiſure, tho' not privy to the miſuſage. R. Lane go. 

Treſpaſs lies againſt A. who comes in aid of B. tho? he 
does nothing. 2 Rol. 555. 1.7. Or if he commands B. to 
do the act, tho” he be not preſent. Id. I. 10. = 

Treſpaſs lies againſt A. if his wife puts his cattle into the 
land of another. Id. 553. L 30. $ID 7 


_ 
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If the ſheriff, by his order, takes in execution the goods 
of a ftranger. Id. J. 5. 10. Dy. 295. Keilw. 119, 129. 

But if a ſervant puts the cattle of his maſter, without his 
privity, into the land of another, treſpaſs lies againſt the 
ſervant, and not againſt the maſter. 2 Rol. 553. /. 25. 

If the bailiff of a franchiſe takes the goods of a ſtranger 
in execution, treſpaſs lies againſt him, not againſt the ſhe- 
riff. Id. 552. JI. 44. Sed. qu? | 

So, if the bailiff of a ſheriff detains in cuſtody after a 
ſuper ſedeas, treſpaſs lies againſt him, and not againſt the ſhe- 
riff. R. Id. J. 45. So if the ſheriff takes a furnace, &c. 
fixed to the freehold, treſpaſs lies againſt him, but not againſt 
the party, tho' it is delivered to him. R. Id. 556. J. 50. 

It is ſaid if the ſheriff does not return his writ, &c. treſ- 
paſs lies againſt him, but not againſt the party, or bailiff. 

Com. Dig. 539. Sed qu. de hoc? And, if treſpaſs would 
fe, could not the ſheriff return his writ, and file the return, 
before he pleaded to the action? By treſpaſs muſt be meant 
treſpaſs on the caſe, tho* in Comyns this is ranged under 
treſpaſs quare clauſum fregit. 

An action upon the caſe lies againſt the ſheriff, if he does 
not return the writ. 2 Inft. 453. 

If a man receives him who has committed a treſpaſs, 
knowing him to have done ſo, he is no treſpaſſer. 

If a man commits a treſpaſs by miſtake, or inadvertency, 
treſpaſs lies againſt him : as, if a ſheriff or bailiff takes the 
goods of one inſtead of another. 2 Rol. 552. J. 17, 22. Or 
arreſts A. inſtead of B. Id. I. 25. or attaches A. by the goods 
of B. or of his maſters. Id. I. 20. Tho? it be by ſhewing of 
the party to the ſuit. Id. I. 30. Dy. 295. Keilw. 119, 129. 

If an executor cancels an obligation of his teſtator to A. 
which he finds, ſuppoſing that it is ſatisfied. R. 2 Rol. 563. 
J. 45. If a man's cattle eſcape into the land of another, 
againſt his will. Id. 568. J. 15. 3 | | 

Treſpaſs lies againſt A. if cattle in his cuſtody commit a 
treſpaſs. Id. 546. J. 20. or againſt the owner of the cattle 
at the plaintiff*s election. 1d. 4355 7 

'I'he court will not join declarations in treſpaſs againſt ſe- 
parate perſons, on an affidavit that the treſpaſs, if any, 
was committed by all jointly; for that would deprive the 
plaintiff of the benefit of the evidence of one againſt the 
other. Stra. 420. ö | Sh 
' Treſpaſs lies againſt a tenant in poſſeſſion, after judgment 
againſt the caſual ejector, for the meſne profits, from the 
time he had notice of the leſſor's title, tho“ he lets judg- 
. ' „ e 3 i! G ment 


Wo, 


ment go by default, and his name does not appear in the re- 
cord of judgment againſt the caſual ejeQor. R. by all the 
Fudges. 2 Will. 115, 
But treſpaſs does not lie againſt a man not conſenting or 
aiding to it : as, if A. ſtrikes an horſe upon which B. is rid- 
ing, whereby he throws down another, treſpaſs does not lie 
againſt B. Salk. 637, 8. | 
Treſpaſs does not lie againſt a lord, becauſe his diſtreſs 
is unreaſonable, or carried into another county ; for by the 
flat. Marl. 4. nen puniatur per redemptionem ; but there ſhall 
be an action upon that ſtatute. 2 [n/f. 105, 6, Nor by the 
equity of the ſtatute by a leſſee for years againſt the leſſor. 
20 Ed. 4. 2, 3. R. Dalt. 3. Yetit lies, if the leſſor ſpoils 
or deſtroys the goods. 20, Ed. 4. 3. 4. 


2. What Af makes a Man a Treſpaſſer ab initio, 


If a man has an authority of licence given him by law, and 
he abuſes it by misfeaſance, he ſhall be a treſpaſſer ab initio : 
as, if a man who takes a diſtreſs, works, or kills it. 8 Co. 
146. If a leſſor, who enters to view if waſte be done, da- 
mages the houſe. 2 Rol. 561. J. 27. Or ſtays there all 
night. Id. 

If a commoner enters to view his cattle, and cuts down 
trees, Cc. 8 Co. 146. 5. If a ſearcher unpacks ſtuffs, and 
puts them in the dirt, whereby they are damaged. So if his 
ſervant or aſſiſtant, does it, without his direction. If a 
man enters a tavern, and continues there all night againſt 
the will of the taverner. If a man will impark goods diſ- 
trained after amends tendered. 5 Com. Dig. 540. 

If the lord of a manor works a ſtray within the year. R. 2 
Rol. 562. I. 15. Or the lord of a fair, or market works an 
horſe diſtrained for toll. Id. I. 20. 
So, if the bailiffs of a town who by cuſtom ſeiſe an hide, 
for non payment of a cuſtomary duty for hides of all oxen 
killed and ſold within the town, tan it, to prevent putrefac- 
tion. R. Id. J. 25. | 
If a ſheriff or any in his aid, makes replevin after a claim 
of property notified to him by the owner. R. Mad. 68, 1 39. 
If an eſcheator takes the goods of one outlawed after a writ 
de non moleſtando ſhewn to him. 3 H. 7. l. | 
So, if a man abuſes a truſt or confidence repoſed in him, 
he will bea treſpaſſer, ab initio: as, if leſſee at will commits 
voluntary waſte, by throwing down an houſe, cutting down 


trees, 
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trees, &c. 5 Com, Dig. 540. If a ſhepherd kills ſheep com- 
mitted to his care. Co. Lit. 57. 


Or for a ſpecial purpoſe, as to plough, or dung his land, 


2 Rol. 556. J. 5. | 


If a ſervant, or aſſiſtant, intruſted to ſell goods in a ſhop, 
imbezzles them. R. 1 Lev. 87. R. Mo. 248. 

So, if a man has colour of an authority, and afterwards 
it is vacated and declared to be null, he will be a treſpaſſer 
ab initio: as, if a man obtains judgment irregularly, and af- 
terwards takes out execution, the party, (tho* not the offi- 
cer) will be a treſpaſſer, if the judgment be vacated. R. 1 
Lev. ge. but Twiſd. dub. 2 Sid. 125. Vide Bayly v. Bun- 
ning. 1 Lev. 173. 1 Sid. 271. The difference between of- 
ficer and party. 

So, if a man has power given him by act of parliament, 
and does not purſue, or abuſes his power: as, if a man 
having authority by the fat. 2 W. & MH. c. 5. to ſell a diſ- 
treſs for rent, if it be not replevied within five days after 
notice, &c. ſell it without notice. Adm. 4 Mad. 307. 

If a man puts cattle, which he impounded damage-feaſant, 
into the next pound which happens to be in another coun- 


| ty, it does not make him a ireſpaſſer, but he is ſubject to 


the penalty of the flat. 1 & 2 P. & M. c. 12. Stra. 1272. 
Beaſts dying after put in the pound, does not make a man a 
treſpaſſer ab initio; but caſe will lie. 2 Wilſ. 313. 


IV. When Treſpaſs does not lie. 


A man ſhall not be charged in treſpaſs for goods, which he 
had by the delivery of the party himſelf, except where by a 
wrongful act, he makes himſelf a treſpaſſer ab initio : as, if 
A. deliver goods to B. for cuſtody, who afterwards will not 


re · deliver them, treſpaſs does not lie againſt B. 2 Rol. 555. J. 


27. 40. But trover or detinue will lie. | 

If A. permits his goods to remain with B. for his own uſe, 
and B. delivers them to C. to 2 to another place, treſpaſs 
does not lie by A. againſt C. Id. I. 35. Nor for goods which 
come to him by authority in law. Id. I. 43. Vide ante Div. 
III. Ne. 2. As if A. take goods by delivery of the ſheriff 
upon a replevin. Id. I. 45. p. 565.1. 45. Or takes them upon 
an execution, tho? it be not regularly made. Id. 556. J. 50. 
Upon a ſale. Id. J. 52. 

If a conſtable take goods waived for the uſe of the owner, 
tho' he afterwards refuſes to deliver them to him, treſpaſs 
does not lie, but detinue. R. 2 Rol. 555. J. 50. 501. J. 40. 

Nor 


„ 
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Nor for goods which a man takes only for ſecurity for the 
uſe of the owner: as, if goods are thrown by tempeſt into 
the ſea, and a ſtranger takes them, and delivers them to the 
ſervant of the owner for him. Id. 555. . 47. So the maſ- 
ter of a barge ina tempeſt may throw goods into the ſea, for 
the ſafety of the paſſengers. R. Id. 567. J. 5. Nor for 
goods which a man has lawfully, tho' the poſſeſſion of him, 
from whom he had them, was wrongful: as if A. takes the 
horſe of another and ſells him to B. treſpaſs does not lie a- 
gainſt B. Id. 556. J. 52. 

If a man hath a licence or authority from the plaintiff 
himſelf, treſpaſs does not lie againſt the defendant, tho' he 
abuſes his licence by misfeaſance. R. 8 Co. 146. 5. So, if 
a man hath licence or authority by law, and afterwards does 
not do what he ought, treſpaſs does not lie againſt him; for 
non- feaſance does not make him a treſpaſſer, ab initio. R. 
8 Co. 146. 5. As, if, after a diſtreſs, the rent or ſufficient 
amends are tendered, treſpaſs does not lie; though the party 
refuſes delivery of the goods diſtrained. Id. If a man comes 
into a tavern, or common inn, and afterwards refuſes paying 
for wine. R. Id. If a ſheriff after an arreſt refuſes bail. 

So treſpaſs quare clauſum fregit, or general treſpaſs, does 
not lie, where damage is done to a privilege or liberty, which 
a man hath in the ſoil of another, but he may have an ac- 
tion upon the caſe: As, a commoner ſhall not have treſpaſs 
for damage done to the ſoil, or graſs. 5 Com. Dig. 342. 

If a man hath free warren in the land of B. he ſhall not 
have treſpaſs, for that he broke down the burrows of his free 
warren, & c. whereby his conies, &c. periſhed. R. 2 Rol. 
550. J. 45. So, treſpaſs does not lie, where the damage 
accrues to the goods by his own neglect, or default: As, if 
A. gives licence to B. to put hay, &c. upon his land, until it 
can be ſold, and afterwards leaſes the land to C. Treſpaſs 
does not lie by B. if his hay be conſumed by the cattle of C. 
for he ought to ſecure the hay at his peril. R. 2 Rol. 143. 
152. s but 

Treſpaſs does not lie, where the a& is not againſt the 
peace, or wrongful, but the effect of cunning or contri- 
vance : As, if a man procures the ſervant of another to go 
out of his ſervice, and then retains him, but does not take 
him away. 2 Rol. 5 56. J. 17. So treſpaſs does not lie a- 
_ a | tg if he departs out of the ſervice of his maſter. 

d. J. 20. | 

Treſpaſs does not lie for a lawful act, though in conſe- 
quence, damage is done to another: As, if a man * a 

pout 


[ 140 J 


ſpout to his houſe, which, upon rain, throws water upon 
the wall of another; but there may be an action upon the 
caſe, R. 2 Med. Ca. 272. 

So treſpaſs does not lie for an act which is felony : As, for 
a battery, of which the party dies within a year. 2 Roll, 
$57.1. 85 Vide action upon the caſe. Div. II. No. 5. 

Treſpaſs does not lie for taking goods, which was a rob- 
bery ; if it appears to be a felonious taking. If it appears 
upon evidence, for breaking an houſe, and taking money, 
for which he was convicted of- burglary. 

But, if a man proſecutes for the felony, and the party is 
acquitted, 'or burnt in the hand, he may have treſspaſs ; for 
he hath done what the law required againſt the party for the 
felony, and then the treſpaſs remains. So, if the defendant 
pleads a conviction of felony, it is no bar, for the plaintiff 
was not a party; and therefore, not eftopped by the record, 

Com. Dig. 542, To the laſt point, ſays, Semb. 2 Rol. 557. 
J. 10. So, if he pleads a conviction uncertainly. R. per 3 
J. Fon. 147. Lat. 145. 

In treſpaſs for taking geeds, ib it does not appear by the 
declaration, &c. that the taking was felonious, che defendant 
cannot ſay ſo. R. 1 Mad. 283. | 

Treſpaſs docs not lie againſt a man for taking goeds 
which he found. R. 2 Rol. 555. I. 50. Unleſs after find- 
ing, he imbezzles the goods. Id. 553. J. 45. Treſpaſs does 
not lie for throwing down a nuſance. Id. 565. J. 50. 

So, treſpaſs does not lie, if cattle enter the clofe of ano- 
ther, for want of repair of the fences. Id. I. 30. Nor, if 
a man enters land to drive back his cattle, eſcaped thither for 
want of fences. Id. I. 35. Or, to drive back wild beaſts, 
eſcaped for want of paling againſt a foreſt. Id. I. 40. Or, 
or 3 his goods carried thither by the occupier of the land. 

But, it is not juſtifiable to enter land with cattle, becauſe 
it lies open to the highway. Id. I. 47. Or to enter to ſearch 
for goods ſtolen, without reaſon of ſuſpicion that they are 

there. Id. I. 15, Or to enter upon a common report, that 
his trees dug up are carried thither, that not being felony. 
Id. 564. J. 30. This is at common law. But now by ſeve- 
ral ſtatutes, cutting and carrying away variovs trees, and nn- 
der different circumſtances, is made . Vide tab. to flat. 

tit. trees, and the Black Af. 9 Geo. 1. c. 22. | 
It is not juſtifiable to enter for retaking goods, which he, 
who holds them in common with me, put there; for though 
a tenant in common, may retake goods in common, _ 
o 
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the other takes them, yet he cannot juſtify a treſpaſs to do 
it. R. 2 Rol. 566. J. 30. 

Treſpaſs is not excuſed on pretence of charity: As, if a 
mother enters the houſe of another, to viſit her ſick daughter 
there, without aſking leave. Id. 567. I. 15. Or on pre- 
tence of ſport: As, for the hunting of a fox, or badger, R. 
Though it be for the public good. 2 Rol. 558. B. Sed gu? If 
a man ſets a falcon at a pheaſant in his own land, he cannot 
purſue it into the warren of another. Rol. 567. J. 30. Such 
is the common law, but unleſs the defendant, in either of 
the caſes, is a wilful treſpaſſer, a plaintiff will have little 
chance of recovering damages, ſufficient to carry coſts. | 

Treſpaſs does not lie for ſeiſing an houſe in the Eaft In 
dies. Stra. 646. 

Nor for taking exceſſive diſtreſs ; but a ſpecial action on 
the ſtatute of Marlbridge. Stra. 851. 1 Burr. 579. Unlefs 
the diſtreſs is of gold or ſilver, which are of a certain known 
value, and even the meaſ' e value of other things. 
Moir v. Munday. H, 7 * the caſe of Hutchins v. 
Chambers, 1 Bug —_ | 

It lies not for à er, for aſſault 
child his daughter, Fer 
and away from hdr fath uſe,” in 


g and getting with 
Kc. if ſhe was of age, 
ervice; but, if ſhe 


was under age, ar 's Foof, it lies. 3 Burr. 
OY nn ITY 
ut, if a man infos me his own wrong, I may 


juſtify the breaking of windoWs or doors to get out; for it 
was his fault. 2 Rol. 566. J. 5. If a man by negleQ, ſuffers 
his houſe to be on fire, I may pull it down for the ſafeguard 
of mine adjoining. Id. J. 3. 

If a man takes a handful of grain from my heap, I may 
take as much from his heap, Id. I. 12. If a man throws 
his grain or money to my heap, I may take the whole. 1. 
I. 15. Sed qu. as to money ? 

If cattle or goods are damage-feaſant, I may drive or remove 
them out of my cloſe, Id. I. 20. 35. R. 4 Co. 38. 6. 

But I cannot kill or damage them. Nor can [I kill a tum- 
bler hunting in my warren. R. 2 Rol. 567. J. 35. 

If a man ſell me all his trees, I ſhall have liberty to come 
upon the land, to cut them down, and carry them away, 
when I pleaſe. R. Id. I. 40. Vide Hatton & Neale, per Jones 


Ch. J. 1683. Bull. Ni. Pri, 3 Ed. go. | 


I conceive the party muſt enter at a ſeaſonable time, and in 


reaſonable time, after the purchaſe. 
, A gran- 
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A grantee of a water-pipe, &c. ſhall have liberty to mend 
it. 2 Rol. 567. J. 45. An executor has liberty to enter to 
take the timber of the deceaſed. Id. 564. I. 25. A rever- 
ſioner, &c. to view waſte, if he does not break a door or 
window. Id. 568. J. 5. 

If cattle, in paſſage on the highway, eat herbs, or corn 

raptim & ſparſim againſt the will of the owner of the cattle, 
it will excuſe the treſpaſs. Id. 556. I. 55. 
If an act in the firſt inſtance be unlawful, treſpaſs lies; if 
it be prima facie lawful, and the prejudice to another not im- 
mediate but conſequential, treſpaſs doth not lie, but an ac- 
tion upon the caſe. Thus, A. enters B. 's yard, having right 
ſo to do, and there fixes a ſpout to his own houſe, from which 
the rain runs into B.'s premiſſes, and rots his walls. R. on 
demurrer & ult. concil. that treſpaſs does not lie. Stra. 634. 
2 L. Ray. 1399. Fort. 212. 


 Pleading in Treſpaſs. 
if © "gx. 
1. The Original. 
15 * * f * * 


Treſpaſs is vicontiel, which gives commiſſion to the ſheriff 
to hear and determine in his county. F. N. B. 85. J. And 


thereon he may determine treſpaſs to any value. Id. And it 


ſhall ſay vi et armis. Id. 2 

Or treſpaſs may be ſued by a writ directed to the ſheriff, 
and returnable in B. R. or C. B. Id. 86. H. And this writ 
ſhall always ſay vi et armis, Id. | 
Ik it be for taking a live chattel, the writ uſually ſays, 
took and /ed away. 14,88. B. If for a dead chattel took, or 
carried away. Id. | | 5 
If for immoveable chattels, to the value, &c. Reg. gg. b. 

If for moveable chattels, of the price, Fc. 1d. 

But took and led away, and carried away, may be uſed 
promiſcuouſly for live or dead chattels. So price or value, 
may be uſed promiſcuouſly for a live or dead thing. 5 Com. 
Dig. 314. But there is certainly more propriety, in the 
terms uſed antiently in theſe caſes. 

If the price or value be omitted in treſpaſs for taking cat- 
tle, it is not fatal; for they may be returned. Reg. 97. b. 
So the omiſſion does not prejudice in any caſe after verdict. 
R. 1 Sid. 39. 2 Vent. 174. Nor upon a general demurrer. 
Semb. 2 Cre. 147. cont. 2 Lev, 230. | 
| 2. Pro- 
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2. Proceſs. 


The proceſs in treſpaſs is attachment, and diſtreſs, and 
if upon the attachment or diſtreſs the ſheriff returns nihil, a 
capias, alias, pluries and exigent, and proceſs to outlawry. 
1 Brownl. 19 

Tf at the return of the attachment, the defendant does not 
appear, nor caſt an eſſoin, he ſhall loſe the goods attached. 
Id. If he caſts an eſſoin, he ſhall have a writ to the ſheriff 
for reſtitution of his goods. Id. Tho' he does not appear 
at the day to which the eſſoin is adjourned. 7d. | 

The common mode of proceeding, is, now, by ſervice 
of copy of common proceſs, as in B. R. of a bill of Mid- 
dleſex or latitat; in C. B. of a capias. But if any one ſues 
by attachment, the above is the law. I have only to add, 
that in many actions given by ſtatute, the eſſoin is taken 


away. | 


3. Declaration. 


In what County alledged. 


In treſpaſs quare clauſum fregit, the venue muſt be in the 


county where the land lies: In other words it is a local action. 


And ſo, for any local treſpaſs. But for battery, taking of 


goods, &c. it may be in any county. Vide Action, Div. AII. 
9. 12. | 1 


4. The Declaration muſt be dire, and poſitive, 


The declaration muſt be direct and poſitive z, and there- 
fore, if the plaintiff declares That whereas defendant, Oc. 
it is bad, for nothing is directly affirmed. 5 Com. Dig. 314. 
That is, if the defendant demurs. | _— 

So, if the plaintiff declares guare eum, Ic. R. Salk. 636. 

But quod cum is well enough after verdi, though it might 
be bad on demurrer. 1 Wil/. og. Quod cum is well on a 


ſpecial demurrer, where the writ is ſet forth in the declara- 


tion. 2 Wilſ. 203. i. e. in C. B. or by original in B. R. 
In treſpaſs, net᷑ non de eo quod, c. after a quod cum, is a 


poſitive charge. Stra. 681. 2 £d, Ray. 1413. 


18 
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5. The Declaration muſt be certain. 


The declaration muſt be certain, and therefore muſt ſhew 
the number, quantity, and quality, of the cattle or goods 
taken. R. 5 Co. 34. 6. 

But it is ſufficient that the quantity, &c. is aſcertained 


by a thing to which it refers: as, wherefore he took a cheſt, 


and divers cloaths in the cheſt aforeſaid, is good, without ſay- 
ing what cloaths he took. R. Al. q. 
It muſt alledge the time of the treſpaſs, before the de- 
claration filed; and therefore, if the declaration is filed in 
Trinity Term, and the treſpaſs alledged after the term, tho? 
before trial, it is bad. 1 Sid. 308. 


If it is alledged at any time after the declaration filed, it 


js bad upon demurrer. 

If it is alledged after the declaration and before trial, it is 
bad after verdict, except where the jury find ſpecially, that 
the defendant was guilty before the declaration filed. R. 1 
Sid. 308. Com. Rep. 12. Salk. 662. 

If it is alledged at a day after trial, it will be aided by 
verdict. Com, Rep. 12. Salk. 662. Or at an impoſſible 
day. Vide Com. Rep. 13. j 

If the plaintiff declares of a treſpaſs committed within 
the term, wherein he declares, the declaration ſhould be in- 
titled of a particular day, or return, after the treſpaſs. 

If the declaration alledges that ſuch a day defendant impri- 
ſoned him, and detained him 24 days, without ſaying, when, 
it ſhall be intended immediately after the impriſonment. R, 
2 Cro. 664. If it alledges, and other wrongs to them did, 
inſtead of to him, it is not material. R. Id. . 

So, if it alledges the treſpaſs in a cloſe called J. abutting 
upon the lands of B. in D. the cloſe ſhall be intended in D. 
R. 2 Rol. 251. I. 45. 


6. The Declaration muſt be conformable to the Original. 


The declaration muſt be conformable to the original; and 
therefore, if the declaration is wherefore the cloſes, when the 
2 was, Wherefore the cloſe, it is bad. R. Cyo. L.. 
185. 

If the declaration is, wherefore the cloſe, omitting broke, 
and the writ, wherefore he broke the cloſe. Per 2 F. Font. 
cont, 2. Vent. 153. Sed qu. de hoc? 8 
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But an immaterial variance, or what may be e ſupplied by 
ra does not prejudice. 14. Nor 4 miſtake of 
. for attached. 30 OW: 315. 8 


7. The Declaration my be vi et arm. 


n mit be with force ee e bee evan 
the omiſſion is ſubſtance. 5 Com. Dig. 315. cites: | 
authorities But now by the fat. 16 & (7 Car. 2. c. 6. jd 
is aided after verdict. And by —_—_—— & 's A c. 16. 
Ne wet eſs raging 92 MEN ity — 

8. The Declaratio yt be Je contra EEE 


The declaration muſt 3 an or 
late king, according to the f 

It muſt mention the cattle, or goods, to be of ſuch a price 
or value. 2 Lev. 230. But it is ſufficient, if it be in the 
writ, tho? omitted in the declaration,” R. 1 Sid. 160. This 
ls, P Gs writ 2 N 555 the 3 as in n C. B. or r 


- - ol - 


murrer, 422 — . | : 


STS I e in th 


The plaintiff by his declaration, PT oo Roe Rag 
perty, or at leaſt the poſſeſſion of the lands, or goods, &c. 
is in him; and therefore, if in treſpaſs of the paints f, or his, 
is not inſerted, it is bad. e e gs nme 
after verdict. R. bd. 

Though it is, 1 broke the ce of the-plaintiff, 
and five loads of hay, there took, omitting his, for it ſhall 
not be intended the plaintiff's hay, though * in 1 
without alledged. R. 2 Lev. 156. 

If this not been determined, I think i it would bot nov 
receive ſuch a determination. 

. Treſpaſs by Dean and Chapter, fr entering the cloſe of 
the dean, is not good. R. Cro, El. 200 . 

If, of the plaintiff's; or his, be recited i in the it 
s ſufficient though omitted in the declaration. © by 1 Sid. 
187. R. Lut. 1509. 

Vor. IL L ; Tf 
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If the defendant by his plea, ſhews the goods to have been 
Þ poo of the plaintiff, this aids the declaration. R. 1 


If the declaration alledges, that he broke and entered 2 
cloſe, in the uſe and DT aa A the Pity it is well. 5 
Com. Dig. 16. 

A declaration in e may aledge i to be committed, 
cont ;nuandefrom: ſuch a day to ſuch a day. 2 Rel. 545. J. 15. 

this in treſpaſs, quare clauſum, 2 frets as well 
as for ſpoiling his graſs, or cutting his corn. cu 
down ſeveral acres of his wood. Or, for meſne —— 
carrying away 500 loads of corn. And the cortinuando may be 
for any treſpaſs, though the act was not continued: As for tref- 
ſs with his feet in walking, though it be the act of a man, 
| his cloſe, and killing his conies. Entering and 
hunting. And the continuando may be alledged for ſeveral 
years; for ten, or twelve years; c. It may bet to a day af- 
ter the term began, if jt be before the bill filed, 

Bat regularly, a 'continuands cannot be alledged i in „ treſpal 
which has not continuance : As, for a ſingle act, as in treſ pats 
wherefore he "cut his tree, "took is horſe, Kc. 3. Com. Dis. 


31 \ 905 31 4 
The 1 ought to be certain, and therefore conti. 


Ok Per Piſcation, without ftating che quantity and 2 


of the fiſh, is bad. R. 9 ty J F'Stroggy. cont. 
Vent. 329. 2 Jon. 109. 

© Centinuwands'to a day after the commencement of the action, 
and entire damages, is bad after. verdict. D. 1 Vent. 104. 
R. 1 Vent. 264. 

ns of the treſpaſs forged, ee . I 
bid 224. 5 Mad. 179. 

If che en is a hne trefoaſe; which way, a HE, 
ther, which cannot be with a continuando, the continuando of 
the treſpaſs aforeſaid, ſhall be reſtrained to the treſpaſs only, 
which may; after verdict. 5 Com. Dig: 317. 

So continuance of the treſpaſs, quad Fe, which: 1s expreſſed 
minus certe, ſhall be aided after dend K. 1 Sid. 249. 80 
2 t 1 or alter trial euer Dig. 


on Deo 
. The — may <alladas the * with' A Aae 


2 and times, * nN. and ſuch 


2 c. Fall. 639. 5 oa un. 


80 the plaintiff may alledge a matter for xegrevation 0 of the 
an action is not * for RIO itſelf: 


As, 


treſpaſs, though 


12 
4 
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As, entry into his houſe, and battery of his wife and chil- 
dren, &c. though treſpaſs does not lie for this, by the huſ- 
band or father, without ſpecial damage. Salk. 642. 

Treſpaſſes on different days may be laid in one count, for 
breaking, &c. on ſuch a. day, with a . continuando; and if 
there are more counts, the court, on application will reduce 
them to one. Barnes, 360. 

3 ſuch applications are ſeldom made, unleſs 4 declarati- 
n is is cho e 1 e og. nur 


0 Pleas Fs W I * 
Not Gully. 
WN oi 
To treſpaſs the defendant may * * general iſſue 
Net Gui l. To e "elauſum. frepitz: not gu guilty 
within fix years. And ab treſpaſs foraifauly; fe. within 
. 1. v. 16. „elo 200. pgs 4 


years, by virtue of the wt c. 

Though he was indicted and found , -6x ſubmiitted-to 
a fine for the ſame treſpaſs. Rol. 863. J. 2. 

And in treſpaſs for battat y hisſervant, per quod ſervitium 
amiſit, generally, Not Guilty, is a proper plea; for he cannot 
Juſt by molliter manuss 8 == Ie of 
ſervice: :: 5 Com. Dig. 318.3. 5 | ace 20 

But in battery, not guilty within ears; inflead-of -four 
years, is bad. R. ModyGa 40. Salk. 33k. 


"Gl or ly potl be ta eien. 
dence. A. 108. * * 


9 * _ > of d % 2 © 4 ® 
. Sf — 4 as - 16 SS \ k, " 3 *% : > N — 


N 7 IT Ni, Ys 11. phie. bi es 58 = 
755 r asl 4. Releaſe, | : | 1 8035 8 
The ag may pe ſpecially; al i Ss 
ot; juſtification; ... 


In diſcharge, he may plead a releaſe by the plaintiff. 1 
If. the action be by executors for goods of the teſtator, 4 
rdeae. by one of the executors, . 

So, if there are ſeveral defendants in treſpaſs, a releaſe by 


the plaintiff to one of the defendants. .,,.. 


Or in treſpaſs againſt g. he may p lead that the 88 
committed with A. and the plamtif releaſed to A. abſque hoe, 
that it was done by bm dove. 5 Com. Dig. 316. 


hs 1 
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releaſe be a tay bei the treſpaſs F; 
1 10 traverſe NN after. R. 4 Mod. Rr 
it a cleaſe i is pleaded, he need not plead, Nor Guilty to 


vi el it. | 1 B 115 


Ix a releaſe is pleaded, "the defendant muſt cares; that 

warts 1 ahy tinte after, and before bringing the 
ction. 

2 A . i 12 ol an award, 7 cannot be pleaded, 
if defendant is not party thereto, but it may be given in evi- 
dence in mitigation of damages; and if the words are gene- 
ral, the plaintiff ſhall not ſhew, thut the cauſe of aQtion was 
not included. Stra. 646. 


n RY 
- 12. Accord, or Arbitrament. 


bels m tngboatsd ed: ag: 


Th ant ma accord and ſatisfaQtion. "Or A- 
EY. = 8 ag 


11 


N "Into 313 unt 97 30t 27 2 2 
us Ys DB \ NEV? 7 5 gl \. $27. 491 % Lei 
ne 10117 aha 38% 107-& 20. TTY * W 7 Wen We 8 
Tb Abd pleucded, the pllintig may reply un fiel arcor. 
4 for another matter, N of the? acceptance 


* 
38 


oe 
= 


df. hid treſpaſs. 5. * wy ono, * deni 288 
That he is guilty after accord mide - had TR 
Joe atbitrarttent; the plaintiff may is nul tiet et 


Or, that no arbitrament was ever made. That the arbitrators 

2 ** 5 Com. Dig. 318. to the laſt point cites. Cl. 
180. 

But I conceive in this caſe, the diſcharge muſt be ſhewn 


to have been by both parties. 


To treſpaſs with cattle; the defendant may plead, that the 


| _ diftrained d the cattle e and i im pounded 


15 L <3 


4 it.is a good replication tht the- cattle Med m 


was in a 
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13. Recovery in anther b. * 


The An may plead i in a recovery, for the ſame 
treſpaſs, in another ation. Vide Aion. voy Ix. No. 1. 


14. Pleas in Exciſe or Bilal. 


Te an Aſſault and Battery, Son Aha. a 


In 3 or juſtification, of an a» alt or battery, the de- 
ſendant may plead ſon afſault , demeſne, or an aſſault of her 
huſband, where the battery is by the wife, and that ſhe de- 
fended him. So, an aſſault by the plaintiff, on Fan's 
wife, ſon, father, maſter, or ſervant. 5 Com. Dig. 

So "2 defendant may plead an aſſault upon bim — the 

to take, bu Os goods, &fc. or to intrude. into his 
ouſe, OS 2 Bro. Ent 44. 

So he may plead fon « in treſpaſs, for wounding. Or 

in a tho? every 1 not * to * it. 


Replication. 


To K plea the general replication is, 45 injura A Pro- 
pria, Oc. 

Or the plaintiff may reply, that he ceably arreſted, the 
defendant, upon wich he aſſyulted Ter ably ata So 


he me reply that the defendant would have N A the 


plaintiff's huſband, father, ſon, Ce. 5 Com. Dig. . 

If a ſervant juſtifies, for that plaintiff havin alte his 
maſter, he, in defence of his maſter, ſtruck the plaintiff, it 
is ill; it ſhould be, that the plaintiff would have beat His bill 
ſter, if he had not interpoſed. Stra. 953-- 


- « 4 
> W1 


I5. Mur Manu: nut. 


1 3 0 


The defendant may plead, * Je gong l iran 8 ud 
plaintiſf, to ptevent miſchief: a8, if two contend, that _ 
gently laid his hands on them, to ſeparate thein. 2 Bro, End. 
143. That he gently laid his hands upon the 1 (who, 
aſſaulted another) to <> 1255 upon Id. 17558 N 

Moblliter manus impoſuit, does not, as 1 conceive go to the 
juſtification, of a wounding, | ox. battery, -unleſs: the [defendant 
can go farther in his =o and ſhew that the plaintiff, after 

g | the 


2 
3- 
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the molliter manus 1mpoſuit, made an aſſault on the defendant, 
and he defended himſelf, when it becomes a ſpecial ſon af- 
fault demefne. Vide 5 Com. Dig. 320. 


The defendant may plead that the plaintiff ſet a dog upon 
ſuch an one, 2 laid his hands u e 
t 


him; 2 Rel. 546. 1. 40 That the defendant gently laid his 

hands upon the plaintiff, to reſtrain him from pulling down 

his ſtall in a fair. Ia. 547. 4. 15. 

Or, from or deſtroying his goods, &c. Id. I. 10. 
From taking his 2 a If. on Bro. V. M. 
486. From taking cattle, &c. in his cuſtody upon a diſtreſs. 
2 Rol. 549. J. 10. Or reſcuing them. 2 "Bro. Ent. 260. 
From reſcuing goods taken in execution, and he need not ſay 
by the bailiff s command. R. 3 Lev. 113. So to reſtrain 
2 from diverting the defendant's water-courſe. ' 2 Rol. 547. 

1 

So the defendant may plead, that he gently laid his hands 
upon the plaintiff, to remove him out of his houſe or cloſe. 
Lu. 1435. But he ought to ſhew a previous requeſt to the 
plaintiff to depart. And I conceive it is ſufficient for the de- 
fendant to ſay he was lawfully poſſeſſed of the houſe, &c. 
without ſhewing a title, tho? there are authorities to the con- 

. Vide Cro. Car. 138. 

The defendant may plead that he gently laid his hands on 
the plaintiff, that he might not Sung of a tavern before he 
had paid his reckoning. Cl. A/. | 

I 0 reſtrain him from diſturbing 12 — at a Sher. 2 

1 Mod. 168. That he gently 10 his hands upon him to 

take him before a juſtice of peace for cheating at cards. R. 

2 Rol. 546, 1, 30. To arreſt him upon a warrant of a juſ- 

tice of the peace. 2 Rol. 546. A. _ 

So, if an officer, or any one in his aid, ae upon pro- 
ceſs of law. 

If there was actual force, his” may Juſtify uſing actual force 
to remove, without a requeſt to depart. Salk. 641. other- 
wiſe where only force in law. Semb. Id. vide ſupra. 

But a man cannot plead that he threw ſtones molliter a- 

gainſt a treſpaſſer to remove him, &c. If he concludes and 
ſo * geniſy made an 2 for” laid * hands, Oe. it will be 

bad. 5 Com. Dig. 320. 1 

A defendant cannot juli A R of hands, becuhſe the 
plaintiff would have ſtruck his horſe, &c. without ſaying, 
that he: aſſaulted or beat. R. Lut. 1483. But if he was 
ee ert I b N e. amount to "yu a 

' Ni ent | a t, | 
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fault, and that the defendant would be juſtified in the pre- 
venting him. en AE Ee >. He ne 

He cannot juſtify a molliter manus, to remove the plain- 
tiff from the defendant's land, without ſaying he was upon 
it. R. Lut. 1497. And I apprehend: he ought to ſhew that 
the plaintiff was wrongfully upon the land, for he might have 
a right to be there, as in the uſe. of a way, &c. in which 
caſe, the defendant could not juſtify the removing, or even 
attempting to remove him. A 

The defendant cannot juſtify the removing him from off 
an horſe, which he had borrowed-for two days, becauſe he 
went out of his way. R. 1 Brownl. 218. 2 Cro. 236. 

He cannot juſtify the battery of a ſervant, by. which the 
plaintiff: loſt his ſervice, by molliter manus impeſuit. Lut. 
1497. Lide ante, No: 11. {ine oy FB 

A battery cannot be juſtified by molliter manus on an ar- 
reſt only, but defendant muſt ſhew reſiſtance, or an at- 
tempt to reſcue. Stra. 1049. B. R. H. 298. 

But battery may be juſtified by molliter manus, & c. in 
other caſes; as if plaintiff entered his houſe without his 

leave, and there dillurbed him, and becauſe he would not 


go out, therefore molliter, Sc. B. R. H. 358. 
Replication. 


To molliter manus impoſuit, the plaintiff may reply, that 
he did it of his own wrong. Tlio. Ent. 422. And he ought 
to add without any ſuch cauſe as the defendant hath alledged. 

So to an outrageous battery the plaintiff may reply, of Ait 
own wrong, without this, that he gently laid "his hands &C. 
Lut. 1436.” Shin; 377 Fiz 8: ? 


16. Plea, Defence of his poſſeſſion. ' © 


The defendant may plead to an action for an aſſault and 
battery, that it was in defence of his houſe; for that is his 
caſtle. So in defence of his poſſeſſion. ' In defence of his 
dog, cattle, Cc. 5 Com. Dig. 320. But gu. if it is not to 
be underſtood by molliter anus impoſuit? Hide But: 1483. 

A man cannot juſtify a wounding in defence of his poſ- 
ſeſſion. * R. 2 Rol. 548. J. 35. Nor do I conceive he can 
juſtify a battery, | a 39 2209579 wi. bag <ahad. aid 
He cannot juſtify a battery for diſturbance in the erec- 
tion ef à booth; 2 Rol. 548. J. 40. Nor .foribeing in a 
ge? | park 
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park: in the night, if he does nat reſiſt or fly from the keep. 
er. Id. l. 30. Nor in detence of his maſter's goods. Per 
Powel,. Lui. 1483. ‚ „ 


muy. Plea of en amicable Conteſt 

To an aQtion for an aſſault and battery, the defendant may 
5] that he wreſtled with the plaintiff tor a wager. 5 Com. 
Dig. 320. | X 

1358. Pha of moderate Correfion. 


To an action for an aſſault and battery, the defendant 
may plead that the plaintiff was a lunatic, c. and he chaſ- 
tiſed him in order to bring him to ſound mind. That the 
plaintiff was his ſcholar and he moderately corre&ed him, 
Or his ſervant, or his ſon, c. 5 Com. Dig. 220. 

But it is no plea in treſpaſs' for a battery that the defen- 
dant was a lunatic. 2 Rol. 847. L. 1. If he ſtill continues 
2 lunatic, will the law compel him to plead?. © 


19. Plea of inevitable Neceſſity. 


The defendant may plead, that he did it through inevi- 
table neceſſity againſt his will: as, that at a muſter, he 
{being a ſoldier) diſcharged his muſket, and the. plaintiff 
ſuddenly croſſed him, whereby he was inevitably ſtruck, 
againſt his will. 5 Com. Dig. 21. Vide poſt. Ne. 30. 

But the plea is not good, if it does not appear to the 
court that it was inevitable, without the defendant's de- 
fault or negligence: as, if he ſays the plaintiff caſually had 
the gun diſcharged in his face. 5 Com. Dig. 321. 80 
that 4 aſſaulted him, and in lifting up his ſtick for his de- 
fence, he caſually ſtruck the plaintiff. Ray. 423. 

In treſpaſs for an aſſault and battery, ples, that his horſe 
upon a fright ran againſt the plaintiff, who, upon being 
called to, would not go out of the way, is bad; for it does 

not anſwer the battery. R. 4 Mod. 405. 80, a plea, that 
he ſhot an arrow at butts, and wounded the plaintiff againſt 
Bis will. 21 H. J. 28. 4. Ray. 14 3 | 

In treſpaſs upon land, plea, that the defendant cut down 
his hedge, and the branches of the trees, ipſo invite, fell 
upon the land of the plaintiff, is bad. Ray. 422. Or fell 
into the tivet, whereby; the watefcourſe to the plaintiff : 
449 mi 
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mill was ſtopped. Id. Or, that in building his houſe, tim. 
ber, ipſe inuito, tell upon the houſe of the plaintiff. Id. 


20. Plea to an Aſſau't, per quod Conſortium &c. amiſit. 


To treſpaſs per quad conſortium, or ſervitium amiſit, the 
defendant may plead, Not Gui/ty. Or that the wife, or 
ſervant made the firſt aſſault ; for if he juſtifies the battery, 
it will be an anſwer to the loſs of ſervice, &c. which is 


conſequential. Per 2 J. 1 Rol. 393. Tho. Ent. 390. 
21. ' To falſe Impriſonment. 
By his ow Authority, as an Officer, 9 


To treſpaſs for talſe impriſonment, the defendant may 
plead, that he did it by virtue ot his office: As, that he, 
being conſtable, ſaw the plaintiff break the peace, and 
therefore he put him in the ſtacks. 5 Com. Dig. 321. 
Sed qu. if he could juſtify the putting him in the ſtocks, 
unleſs he had not any other place of ſafe cuſtody ? He might 
have juſtified the taking him into cuſtody, and carrying him 
before a magiſtrate to be dealt with according to law, and 
confining him a reaſonable time previous thereto, but it 
does not ſeem to me, that he could juſtify inflicting an arbi- 
trary, or inueed, any puniſhment upon the plaintiff, Vide 
infra, 

bat being conſtable, he put the plaintiff in the ſtocks 
for making hue and cry, without cauſe. Bro. V. M. 479. 
For keeping an houſe of bad fame. Id. The two laſt 
caſes ſeem liable to the objection, I have made above. 

In 4 Com. Dig. 135. It the peace be broke in the view 
of a conſtable in the night, Cc. he may impriſon the of- 
fenders in the ſtocks, or other cuſtody for a reaſonable time, 
until he can bring them before a juſtice. Or, until they 
find ſurety. For the laſt point he cites, H. P. C. 136. 
per Poph. 13. POL DRC A SIE 16 | 7 
So, it hath been adjudged, that he may detain in the 
ſtocks, him who leaves an infant of two months old in a 
church. R. Mo. 284. Cro. El. 287. Poph. 12. Sed vide 


PEE... \ . 3 8 n 
7 But a conſtable (it hath been adjudged,) cannot impriſon, 


or put in the ſtocks, without bringing the perſon 1 * a 
9999 Me Mt 229190 view ht e, 19 roftice 
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juſtice of peace. R. Sav. 98. Nor for longer time than 
he can bring him before . juſtice P. C. ga. 

By the flat. 7 Fac. c. 5. A conſtable for any thing done 
by virtue of his office, _ 22 Net Guilty. 

There is a 3 reſpecting this ſtatute. It was 
made perpetual, by the 21 Jae. c. 12. and yet. by c. 28. of 
the ſame year, it is continued to the end of the next ſeſſion. 
That continuance being a work of ſupererogation, or ra- 
ther nugatory, and no act whatever, having Ba the 
former act, it remains in force. 

The defendant may plead, that he, being governor of 
the plantations, committed the plaintiff, until he was 
brought to the court of oper and terminer. Ca. Parl. 25. 

The defendant may plead, that he impriſoned, to pre- 
vent apparent miſchief, which might enſue: As, to re- 
ſtrain the plaintiff, non ſane, from killing himſelf, or others, 
burning an houſe, or other miſchief. 2 Rol. 559. J. 35. 
Vide ante, No. 19. 

That the plaintiff and another were fighting, and he re- 
ſtrained him from fighting, until the rage was over. 2 Rol. 


©. 
ut 4 defendant cannot juſtify a reſtraint, (becauſe they 
threatened to fight) to prevent it. Id. I. 45. ; 

T bat the plaintiff was a cheat, and played with falſe dice, 
and the defendant took him to carry him before a juſtice of 

ace. Jon. 249. 

That the plaintiff would have left a child in the variſh, 
and he, (the defendant, ) oo conſtable of the pariſh, took 
him before a juſtice. 1 Leo. 

But, it is no plea, that he . and detained him 
until he conſented to remove a miſdemeanor, nuiſance, &c. 
R. Id. The defendant cannot juſtify by preſcription to im- 
priſon for a day or two at diſcretion, if any one bears him- 
ſelf 7 towards the bailiffs of the * 
R. 7 | 

T hat 4 being conſtable, took away ſalmon taken con- 
trary to the fat. 1 E/. e. 17. is not good, without the war- 
rant of a Jones of „ 5 5 1 Salk. 407. 1A 


” 


22. By: warrant 1 Juſtice 97 Peace. | 


By Hat. 7 Fac. c. 5. In an action a 1 a juſtice of the 
peace, mayor, bailiff, conſtable, &c, for any thing done by 
virtue of their offices or againſt any others in aid, or by 


I 
command of ſuch officers, the defendant may plead, Net 


Guilty,” and give the ſpecial matter in evidence. 

And therefore, if a man ſeiſes a gun, &c. of a perſon not 

828 a juſtice's warrant, he may plead, Not Guilty. 
. 1506. 

If the defendant juſtifies, as judge, or officer, he muſt 
ſhew his authority. Ca. Parl. 29. And that the matter 
was within his conuſance or juriſdiction. Tbid. 

If the defendant juſtifies an arreſt by command of a juſ- 
tice, or mayor, he muſt ſhew in certain for what cauſe it 
was. R. 2 Cro. 81. | 

If he juſtifies by command of a dean and chapter, he muſt 
ſhew a precept, or warrant. R. Carth. 74. 

An officer who joins ina juſtification with a party who is 
not juſtifiable, ſhall fail. Philips v. Biron, & al. 1 Stra. 


When the party and officer join in a juſtification, which 
is ill, as to one, judgment ſhall be againſt both. Smith v. 
Dr. Bouchier, & al. 2_Stra. 993, 4. Middleton v. Price. 2 
Stra. 1184. 

By the ſtat. 24 Geo. 2. c. 44. $ 6. Action is not to be 
brought againſt a conſtable acting under a warrant, unleſs he 
refuſes a copy of it. 

By the ſame ſtatute, a month's notice is to be given of 
an intended action againſt a juſtice of peace; and he may 
tender amends, in bar of the action, or pay money into court. 
Vide the flat. | 


23. Juſtification by Proceſs. 
Vide ante Replevin, No. 23. 


The defendant may plead, that what he did was by meſne 
or Judicial proceſs out of the king's court: As upon a ca. 
fa. after judgment in B. R. or C. B. Or, upon a ſeire fa- 
clas, or ca. 3 in an inferior court. Or, up- 
on meſne proceſs out of B. R. or C. B. Or an attachment 
of n 5 Com. Dig. 322. | 

„by homine replegiando, Lut. 1430. Attachment, & 

out of chancery. Lev. Ent. 191. Or, upon proceſs from a 

county palatine, But J take it for granted, the caption muſt 
be within that county, - - : er 2 2 

So he may juſtify upon proceſs out of an inferior court of 

record. Tho, Ent. 342. Or, out of the court of _ 

1 2 Lev. 
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2 Lev. 131. Or, of a county, or hundred court, Fe. Lev. 
Ent. 212. Lut. 1440 a 
Or, by command of the chief juſtice to _ kim to the 
marſbal according to cuſtom. 2 Kol. 558. J. 35. 
If the defendant juſtifies by a judicial proceſs out of a ſu- | 
perior court, it is ſufficient to alledge the judgment, writ of | 
ca- ſa. and warrant thereon to the officer. And the officer 
himſelf need not alledge the judgment, only the writ and 
warrant. R. 3 Lev. 20. 1 Solk, 409. So, if by meſne pro- 
ceſs out of -a ſuperior court, it 1s ſuſicient to alledge the 
writ to the ſheriff and warrant upon it. Vide ante, No. 23. 
It is ſufficient to ſhew a writ to the ſheriff, and a warrant 
to the defendant before the arreſt, though there was not an 
actual delivery of the writ to the ſheriff before the arreſt, if 
the defendant had not notice of the non-delivery. 
But, if the juſtification is by meſue or judicial proceſs out 
of an inferior court, he muſt ſhew all the proceedings at 
large, regularly. 5 Com. Dig. 322. And therefore, if 2 
good authority does not appear for holding the court, it is. 
bad. Id. 323. If he ſhews an authority by patent and prel- 
cription, it is not good. Id. 
So, if a plaint was alledged, upon which ſuch proceedings 
were had, that judgment, &c. it was not ſufficient antiently. 
Lut. 918. But now it is ſufficient. 5 Com. Dig. 323. So, 
if it does not appear, that the cauſe of aQion aroſe within 
the juriſdiction of the inferior court, it is bad. And there- 
fore it muſt be alledged, at what place it aroſe. Id. 
And though the plaint there mentions it to be within the 
juriſdiction, it is not ſufficient. R. 3 Lev. 243, 4. cont. 
Lut. 937. So, if it does not appear, that the plaint was 
levied, or the defendant impleaded there. 3 Lev. 404. Or, 
before whom the plaint was levied. R. Lut. 1526. Or, in 
what county the court was. Id. Or, out of what court 
the proceſs iſſued. Lut. 1460. R. Salk. 517. 
it he juſtifies 1 until he paid, 11/, 10s. by proceſs 
of execution for 11/. only, it is bad. R. 2 Med. 177.. If 
he alledges a mandate by the court to B. to carry to the 
compter, B. muſt ſhew, that the party was detained there ; 
= that he took and detained him generally, i 4s not ſufficient. 
R. 1 Salk. 408. 
If he aledg s an n attachment out of an inferior court, this 
_ not juſtify the carrying away goods. Mod. Ca. 71. | 
If the defendant 185 by proceſs out of the Admiralty, 


which recites it to be in 2 maritime cauſe, the defen 


„ © » 


need 


— 
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heed not aver, that the cauſe aroſe upon the high ſeas. 
R. 2 Lev. 1324. 

If he juſtifies by proceſs of a court leet, he need not ſhew 
that it was held by grant, or preſcription. R. Salk. 200. 

If the defendant pleads a judgment in B. R. he muſt ſhew 
where B. R. then was, for that court is removeable. R. 
. El. 504 | 

If the ” fendant juſtifies by a ſheriff's warrant, he muſt 
ſhew his warrant ſpecially. R. 4 Med. 378, The defen> 
dant miſt ſhew that the warrant was decke to him, for to 
D. without ſaying the aforeſaid D. is not ſufficient. ' Semb. 
Lut. 1465. That he is an officer, to whom the warrant 
ou ht to Je directed. R. Lut. 1464. | 

the defendant alledges a ſheriff 's ode 60 a bailiff 

of franchiſe, he muſt ſay it was ſealed. 2 Vent. 193. 
8 ig ſheriff or officer himſelf, to whom proceſs is di- 
juſtifies impriſonment 9 of ſuch proceſs, he 

5 Th the writ to be returned. 5 Com. Dig. 323. 

25 if he juſtifles by Heri faciat, Plaries replevin, or other 
proceſs returnable. R. 1 Salk. 416. But the bailiff of 4 
franchiſe needs not. 2 Rol. 563. J. 25. Nor a bailiff who 
hath a warrant from a ſheriff, or the 3 or any other, 
who acts in aid of him. 5 Com, Dig. 32 

So the ſheriff or principal officer, nee: not in replevin or 
alias ; for they are hot returnable.” R. T Salk. 210. Nor 
where, he pleads that the defendant was reſcued, whereby he 
could not make a retyra.. 5 Com. Dig. 323. 

- But an officer cannot j MY taking upon an Rabear corpus, 
afar a cep returned, ere y is Tier to bail; but he 
ought * aid pd ke the bay 1 5 al. $88. IG * 

e cannot y rder of chancery, Put it muſt 
be by Re ELL. 99 | Ys 

If a warrant, on a capia- hath Fen bail, names inſerted 
by the paler. Ong, and a blank left for a third, is ſeated, 
and ſent to plaintiff's attorney, who iüferts another bafliff 4 
name in the blank, it is a bad 1 75 no Juſtification 
of the third balliff who arreſts. Will. | 

© If. the defendant juſtifies under 5 2 0 on of a baſe court, 
in aktion of debt, and ſhews that a plaint was Tevied, and 
Juch Proceedings re had, that a 60 iſſued; it is well, 
wad ſhewing that a kummon⸗ iffued before the aber. 

If the plaintiff i in an Wich in an inferior court; and tlie offi- 
cer jointly jultify under 4 proceſs returnabſe at the next 


court, they muſt ſhew a return made; or the officer is . 
treſ- 
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treſpaſſer ah initio, and the plaintiff by joining in the plea is 
equally affected. Stra. 1184. 1 Wilſ. 17. | 

In treſpaſs for taking goods, if the defendant juſtifies for 
that according to the cuſtom of a city, he levied a plaint, &c. 
it is good, though he does not ſay the court was held accorg. 
ing to cuſtom, and although he = not aver that they were 
taken within the juriſdiction, (if it appears they - were,) 
Gough he mentions only one ſheriff of London. 5. R. H. 
298. | | | 
y caſe N an officer for falſe impriſonment on 12 
Geo. c. 29. if he pleads proceſs of an inferior court, it is 
a ſufficient Excuſe for him. Fort, 344. Vide tab. to Sta- 
tutes tit. Arreſt. No. 9. 1 

If defendant pleads an outlawry and warrant, he muſt 
aver that the cap. utlagat. was filed and remained of record, 
and he muſt ſay prout patet per record. R. on Demurrer in 
C. B. and affirmed on Error in B. R. Id. 39. 

A ca. ſa. on a judgment afterwards ſet aſide. for irregula- 
rity, is no juſtification to the plaintiff ; but, on an erroneous 
Tt it is. Stra. Fog. 5 


24. Plea to Treſpaſi for taking cattle, or grods. 
- Diftreſs for Rent, Ge. 


Io treſpaſs for taking cattle, or goods, the defendant may 
lead that he took them as a diſtreſs for rent, ſervices, &c. 
Or, for a rent-charge. Or, for rent reſerved upon a leaſe 
for life, or years. Or, for relief, amerciament, Cc. Vid 
ante Pleadings in Replevin. a Tot 1 
So for toll. Lut. 1520. For toll, or ſtallage, in a fair, 
or market. Id. 1499, 1517. 
So he may juſtify as an officer by the fat. 1 Fac. c. 22. 
for ſearching and ſeizing leather not tanned. Lut. 181, 
1403. 
a as a game-keeper, for ſeizing the gun, &c. of a per- 
ſon not qualified. Lut. 1505, _ | 
For ſeiſing an heriot, &c. due by cuſtom, Id. 1310. 
Win. Ent. 62. © 8 
Where the land is copy- hold; or due by tenure, or reſerv- 


eld by a demiſe. 5 Cm. Dig. 324. 


If the defendant juſtifies as a bailiff or ſervant to another, 
when he is not ſo, the plaintiff may reply de ſon tort, Qc. 
Cro. El. 14. hes | 

25. Plea 
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is 25. Plea Damage ſeaſant. 


The defendant may plead that the place where, &c. was 
d. his freehold, and he took the cattle, Cc. damage feaſant. 
That it was the freehold of B. and he took as his ſervant, 


e the cattle, Ec. damage fraſant... That B. was ſeiſed, and 
H . demiſed to him for years, who took damage feaſant. Lev. 
| Ent. 209. lp 
12 Sol ES it is ſufficient for the defendant to ſay, that 
25 he was poſſeſſed of ſuch a cloſe, c. without ſhewing a 
14. title, and that he took the cattle, &c, damage feaſant, tho 
there are ſome caſes cont. which by other caſes are denied 
aft to be law. . Poſſeſſion muſt certainly be ſufficient, to juſtity 
rd, taking for damage feaſant, as well as for maintaining an ac- 
in tion of treſpaſs. ide, as to caſes, pro et cont. 5 Com. 
Dig. 324. ? 
la- The defendant may plead that the plaintiff uſed nets to 
us fiſh in his ſeveral fiſhery, for which he took them damage 
feaſart. Cro, Car. 228, 122 
But the defendant cannot juſtify deſtroying the goods, & c. 
found damage feaſant. Nor the cutting nets or oars to pre- 
vent fiſhing in his fiſhery, R. I. 2. 
. . Nor cutting the wood of a ſeat erected in a church with- 
* e & c. tho removed by the church-wardens, R. 
loy. 108. | | | 1 75 
ay But I apprehend a neceſſary and unavoidable. cutting, to 
Ic. remove, may be juſtified. ns 
ſe In treſpaſs for breaking and entering an houſe, and taking 
de away goods, and converting them to his own uſe ; if defend- 
ant pleads, that he took them damage feaſant, and removed 
ir, them to the pound, and left them for the plaintiff's uſe, it 
is bad; for it is no anſwer to the converting them to his own 
2. uſe. Fort. 381. As to the converſion he ſhould plead not 
15 guilty: yet qu. if the converſion is a treſpaſs? 
In treſpaſs for impounding cattle, and keeping them ſo cloſe 
T- that one died, not guilty, and juſtification damage feaſant ; 
verdict for plaintiff on the firſt plea z; for defendant on the 
0. ſecond; there ſhall be judgment for defendant ;. for the juſ- 
tification covers the whole; the death of the beaſt being on- 
v- ly gravamen, and need not be anſwered. The plaintiff might 
have had caſe for the death. 2 Wilſ. 313. - 
ry The plaintiff to a taking damage feaſant, may ſay that the 
c. taking was in another place. R. 2 Cre. 14114. 
ea 
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So he may ſay that the defendant of his own ** 
without any fuch cauſe, c. took, Sc. * 


26. For Prevention ef Damage. 


The defendant may plead that he took to avoid damage 
otherwiſe inevitable: as, that he took out of the houſe to 
preſerve from fire. Semb. 21 H. . 25. 3. That he chaſed 
cattle damage feaſant with a dog. 5 Com. Dig. 324. But it 
muſt be a moderate chaſing. | | 

That he removed iron, &c. which the plaintiff had bro- 
ken down his (the defendant's) fences with and left upon 
his land, to the land of the plaintiff, and had given him 
notice thereof; for he need not take it damage feaſant and 
impound it. R. 2 Rol. 566. J. 35. 

In ſuch a caſe as this, I do not apprehend any notice was 
neceſſary. | | 
But it is no plea, that he took for the ſafety of his goods, 
where the owner may have remedy if they are deſtroyed: as, 
that he took corn ſevered for tithes, and carried them to the 
barn of the plaintiff, the parſon, to ſave them from the cat- 
tle going in the ſame cloſe. R. 1 H. 7. 27. 3. That he 
took the plaintiff*s horſe going in the field for fear it ſhould 
be ſtolen. 7d. Theſe are very antient caſes, and I think 
. Now, on not guilty, and the facts proved, a plaintiff would 

at leaſt have his own coſts to pay, ſuppoſing no real injury 

done by the defendant. 


25. Default of the Plaintiff himſelf. - 


The defendant may juſtify for the plaintiff's own default: 
as, if the plaintiff puts his grain or money with thoſe of the 
defendant, he may juſtify taking the whole. 5 Com. Dig. 
325. Or, if the plaintiff takes an handful of grain from 
the defendant's, and mixes with his own, the defendant may 
take an handful of the plaintiff's. 2 Rol. 566, J. 12. 

So, if before execution againſt A. he puts the goods of 
B. with his conſent among his (A's) by covin, that an action 
may be brought by B. for the taking, the bailiff may plead 
the fraud in excuſe, Per Lee, C. 2 Rol. Rep. 393. 


2᷑6ᷣ8. Drei of Faces. 
The defendant may plead that the plaintiff by preſcription 


ought to repair the fences between the cloſes of the pruT 
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and defendant, and for want of repair, his cattle eſcapeds 
and did the damage alledged.. That the plaintiff ought to re- 
pair the fences between his cloſe, and the highway, and for 
want thereof his cattle eſcaped out of the highway. Or, 
between his cloſe, and the Place where the defendant hath 
common. 

That the plaintiff, or a — by his command, threw 
down the fences, whereby the cattle eſcaped. 5 Cem Dig. 

2 ; 
: And | it is ſufficient for the defendant to ſay, that he was 
poſſeſſed of a cloſe, adjoining to the plaintiff's cloſe, with- 
out ſaying by what title, or for what term. R. Tel. 74. 

It is a good plea, that all occupiers 'ought 'to repair. 
Semb, 1 Salk. 357. 1 Vent. 97. Ray. 192. 

But it is not ſufficient to ſay that the plaintiff ought 6 re- 
pair, without ſhewing by what title, to wit, by preſcription, 
or otherwiſe, R. Tel. 75. That by agreement the 'plain- 
tiff ought to repair; for he may have remedy ee his w 
venant. Per 3 J. Cro.El. 569. Sed: gul de hoc P 125 

The defendant may juſtify entering, to rechaſe cattle — 
eſcaped for want of fences. 2 Rol. 865. 1. 35, 40. 

It is no plea, if he ſuffers his cattle to continue there after 
notice, tho* the fences are not in repair. Semb. 2. Leo. gg. 
Or if his cattle eſcape out of the highway into the plaintiff's 
land, becauſe there is no fence'; if he is not bound tomain- 
tain! it. 2 Rol. 565. J. 47. i 

The defendant cannot alledge a cuſtom to repair, but maſt 
preſcribe that ſuch an one ought. 1 Vent. 97. 

It is no 3 that a foreſter; & c. entered to rockets deer, 
&c. that eſcaped by the plaintiff's negle& in maintaining the 
fence, dec. for when they are out of the foreſt, 'park, Kc. 
the ee gone. R. Relw, 30. Mam. 106. 8 


8 Keplieatien. : | wh nap 
„u 0211 . 5 2 8 
To this ples the plintif may reply de fan tart, w_ tra- 
verſe the prefcription. Raf. 621, B. Or de ſon tert, and 
traverſe the want of repair. Win. 999. (or 1113. Edit. 
2 ) or de ſon tort, and traverſe the dope. my el forma. Y 
ut. 1358, 9. 
Or de fo . demeſne generally, Raft. 621. a. Ber en 
he ſhould add the general” traverſe, and without am "fuck 


cauſe, Tc. 


VOI. A M & 4. Ni 1 pe” a 
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The plaintiff may reply that the fences were ſufficient, 
but the defendant's Aale were unruly, and threw them down, 


&c. Vide Raf. 1d. 


Hef mans! 29. Nuoceſſity. 


The defendant may juſtify for unavoidable neceſſity : as, 
that he threw goods (being in a common barge upon the 
Thames, &c.) into the water in a. tempeſt, to ſave the paſ- 
ſengers lives. R. 2 Rol. 567, JI. 5. R. 12 Co.6 

That he pulled 40 the houſe to extin F fire. 12 
Cv. 63. Vide ante, No. 20. eee 


30. baue, Aiden. 


The defendant may n, that it was not in his power to 
prevent it: as, that the cattle being in the road by the plain- 
tiff's cloſe, here and there ſnatched, and againſt his will de- 
paſtured, the plaintiff's graſs or corn. 2 Rel. 566. J. ult. 

That he chaſed ſheep mixed with his own, te a place 
-N might leparaſh n Fer Reue, 21 H. 7. 28. a. 

5 4 

An executor may plead that in took goods, mixt with the 
teſtator's goods, till he had knowledge 15 the miſtake. 21 


H. 7. 28. a. 
But if a man draws his bow, ſhoots his arrow, and with- 


out intent wounds a man, treſpaſs lies. 1d. 

The defendant may plead; that his dog * the L 
tiff's ſheep out of his (the defendant's) land, and 2 
them againſt his will, i imo the plaintiff's land. R. 13. 


119 | 
That an horſe, being voraly, violently cairied the plough 


into the plaintiff's land adjoining... Lat. 13. 
That trees were blown down by the wind into the plain- 
tiff's land, and he entered to remove them. Id. 
3 driving ſheep in the highway, they, againſt his will, 
eſcaped i into the plaintiff's, land. Id. | 
. That fruit fell from his trees into another's land adjoining, 
and he picked it up. Lat. 120. 
But it is no plea, if the accident was by a voluntary act, 


or r neglect of the defendant : as, if a man, lets a falcon go 
Fit into the land of 


© V+. 3 * 


If 


le 


＋ 
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If he cuts down a tree, which falls into the land of ano- 
ther, and he enters to remove it. Id. 


31. To Treſpaſs pro Bonis cum Uxore abductis. 


To treſpaſs for taking goods with the plaintiffs wife, the 
defendant may plead that ſhe was his wife. 2 Rol. 551. 4. 
5 7 he took her by leave and her huſband. R. 1 Ea. 


1 the defendant cannot plead ne unques accouple. 2 Kol. 
551. J. 5. 


32. To Treſpaſs for Killing a Dog, Ne. 


To treſpaſs for killing the plaintiff s dog, the defendant 
may plead, that the dog chaſed the conies in his warren, &c. 
Agreed. 1 Sid. 336. cont, 2 Rol. 567. l. 32 Or that he 
killed the deer in his park. 3 Lev. 28, 

And. he need not ſay, that the Maine knew of the qua- 
lity of the dog, to haunt the warren, &c. 2 Cre. 45. Or 
that there was a neceflity to kill him. 1 Sid. 336. 3 Lev. 
28. 

The defendant may plead, that the plaintiff's niaſtif came 
into the defendant's court, to the terror of his family, and 
therefore, he killed it. R. Lut. 1494. Or faſtened upon 
his dog, and he could not otherwiſe part them. Adm. 1 
Saund. 84. 

But, if the defendant pleads, that the plaintiffs dog faſt- 
ened upon the defendants dog, for which he killed it, he 
muſt ſhew that he could not otherwiſe part them. X. 1 Sid. 
336. 1 Saund. 84. So, it is no plea, that the dog chaſed 
an hare into his land, and therefore he killed, or took it. R. 
2 Co. 463. 

So, if the plaintiff replies, that he chaſed conies, deer, 
Sc. in his own land, and the dog purſued into the park, &c. 
— — ſay, he denden to reſtrain him from going into 

k, G.. R. 3 Lev. 28. 

* i treſpaſs be for taking a dog with a collar, it is no 
bar to ſay, he was courſing an hare in the a and he took 
him, and led him away. R. 2. Cro. 463. 


Mz. 33. To 
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33. To Treſpaſs, quare Clauſum fregit. 


The Common Bar. 


To treſpaſs quare clauſum, aut domum fregit Sc. the de- 
fendant may plead the common bar, viz, that the cloſe or * 
houſe in the declaration mentioned, were the defendant's 
own freehold. n. Ent. 967. (or 1077. Edit, 1680.) 14 
H.-8. 24. 3. 

If the e pleads the common bar, he muſt name 
the lands which are his freehold, otherwiſe, if the plaintiff 
hath lands jn the fame place, as well as the defendant, the 
treſpaſs cannot be proved in the defendant's land, for it ſhall 
be intended in the plaintiff 's land, and he ſhall not be put to 
a new. aſſignment, until the defendant aſcertains another 
place by name. R. Dy. 23 6. | 

Yet, if treſpaſs, is quare clauſum fregit in D. Ge. plea li- 
berum tenementum, and iſſue thereon, it is ſufficient for the 
defendant to prove that he hath a freehold in D. Salt. 453. 

If it is quare clauſum vacat A. in D. he muſt prove title in 
a cloſe of the ſame name. R. Id. 

If upon the common bar, there is a new aſſigmnent, 
where it is not neceſſary, it will be good by the ſtatute of 
Feefail aſter verdict, R. 1 Brownl. 200. So, a new aſſign- 
ment may be made, though the defendant juſtifies i in the for- 
mer place. R. Salk. 4 

To freehold thai the plaintiff may ſay, that before 
the defendant had any thing in the place, A. being ſeiſed, 
leaſed to him. Jan. 352. 

But, if to a common bar, the plaintiff replies, that the 
place is ſuch, the defendant cannot rejoin that it is the ſame 

lace as in the bar; for the replication ſays, alias, than in the 

Ar, and therefore, the plaintiff will be eſtopped to give evi- 
dence of a treſpaſs there. R. Cro. El. 492. FG 

If treſpaſs be for goods taken in D. the defendant cannot 
Ar the common bar, for D. is named only for a venue. 

R. upon general demurrer. Salk, 453. Mod. Ga. 'S 117. 
Carth. 176. 

Tf the defendant agrees in the narhe of the place, and va- 
ries in quantity, or other deſcription, the plaintiff cannot aſ- 
ſign a different quantity to the * where, &c. but muſt 
ſay, 


Y 
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ſay, there are two places of ſuch name, &c. and that the 
treſpaſs was in this. R. Tel. 166. Cro. El. 897. 

If the defendant names a place, which contains the land 
in the declaration, and more, the plaintiff ſhall fay, that the 
treſpaſs was in ſuch a land, without anſwering to the other 
quantity. R. 27 H. 8. 22, 

If the declaration is in a market in B. if the defendant juſ- 
tifies in B. it is ſufficient, though he does not anſwer to the 
market; for if the place makes the Juſtification bad, the 
plaintiff muſt ſhew it. R. 2 Fon. 207. CES 

If the common bar is pleaded, the plaintiff may reply, 
that it is his freehold, and join iflue upon it. Af. Ent. 504. 
for per 2 J. Hought. cont. 2 Cro. 594. He cannot traverſe 
that it is the defendant's freehold. So by Levinz. Lut. 1401. 
1419. 27 H. 8.22.6. 

Or may make a new aſſignment of the place, where the 
treſpaſs was done. 2 Cro. 594. 

If the writ is general, and the declaration for und rodg ter- 
ræ, by a new aſſignment he mult ſay an acre. Vin. Rep. 65. 
For the new aſſignment is, as a new declaration; and to 

which defendant may, by leave of the court; plead ſeveral 
_ pleas, > 
If the declaration is quare clauſum fregit, a new aſſignment 
in a barn, Cc. is bad, Leo. 16. But quare domum fregit is 
ſufficient for a barn, &. 2 Leo. 185, 4 Les. 16. 

The new affignment muſt aſcertain the place, and there- 
fore two acres of land, or meadow, is bad. So, if it does 
not give a name to the place, or the abuttals, it is bad. And 
if it gives the abuttals, they muſt be proved. - 5 Com. Dig. 
328, | 1 * — 
To a new aſſignment the defendant at the common law, 
might plead, Not guilty, or juſtify. 14 H. 8. 4. 4. And 
now by leave of the court, by virtue of the flat. 4 Ann. c. 
16. 12 may plead Not Guilty, and as many juſtifications as 
he thinks proper. 99 i | 

The defendant may, (upon a new aſſignment) juſtify for 
another cauſe than in his barn. R. Mo. 540. | 

To the new affignment, the defendant muſt plead, Net 
\ Guilty, or juſtify, for he cannot ſay, that the place aſſigned, 
and the place in bar, are the ſame, R. Dy, 161. b. in marg. 
R, Mo. 463. ve ator on ottxge 3 


34. Li- 
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34. Licence. 


To clauſum fregit, the defendant may plead, entry by the 
plaintiff's ran, Win. Ent. 1099. Ad = day 
before is ſufficient, without ſaying it continued; for it ſhall be 
intended, if the contrary does not appear. Semb. Cart. 218. 

He may plead licence by the bailiff of the owner, and it 
will be aided after verdict. R. 2 Cro. 377. 

So an implied licence; as, entry, ad auxilium in puerperio 
ferend s Com. Dig. 308. 

Continuance after the death of a leſſee for liſe for ſix days, 
before which time he could not remove. R. 2 Cro. 204. 

So, if A. licenſes to B. to put trees, &c. in his garden, 
and afterwards ſells the garden to D. who continues them 
there without ſeifure. Mod. Ca. 171. Vide Infra. 

Or licence by law; as, that the houſe was a common ta- 
vern. Vin. Ent. 1087, 1088, 1097. But it muſt be a 
peaceable entry, and for the purpoſe of making uſe of it as 
ſuch. | 
That he entered to ſhew the ſheriff cattle upon a replevin. 
2 Rol. 553.1. 12. Vide poſt. No. 39. To view waſte. 

But entry by licence of the plaintiff's wife, or ſervant, is 
not ſufficient. R. Cro. El. 876. 

Nor entry to take his goods or his falcon that purſued a 
pheaſant there. R. 2 Rol. 567. I. 3o. Vide Pet. No. 39. 
Nor entry to viſit his ſick daughter, being ſervant to the 
plaintiff. R. Id. I. 20. 

Or to demand his debt if he does not ſay that the owner 
was then there. R Cro. El. 876. 

So the licence will be determined by the ſale of the land 
F- N it was given. Per Holt. Mod. Ca. 171. Sed vide 

upra. 85 
It is ſaid, per Rede, 21 H. J. 28. 32. That licence by the 
plaintiff may be given in evidence upon Not Guilty. 


35. Tender of Amends. 


To an involuntary treſpaſs, the defendant may plead a ten- 
der of ſufficient amends. 1 Bro. Ent. 332. T ho. Ent. 204. 
By the flat. 21 Fac. c. 16. To treſpaſs quare clauſum fre- 
git, the defendant, diſclaiming title to the land, and ſhewing 
it to be an involuntary treſpaſs, may plead tender at any time 
before the action brought. 4 
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8 a negligent treſpaſs by eſcape of cattle, &c. 2 Rol. 
0. J. 20. | | 

5 Bot tender after action brought is too late. So after a 
latitat ſued out; for the plaintiff may by his replication aver 
that he ſued out a latitat, with intent to declare in treſpaſs. 
R. Cro. Car. 264. 1 Rol. 538. 1, 3. 

So to avowry for damage feaſant in replevin, tender muſt 
be pleaded before impounding, for it is not within the flat. 
21 Fac. c. 16, which goes only to treſpaſs. R. Lut. 1596. 

Tender muſt be of a ſum certain; for the defendant is a 
wrong-doer. Salk. 686, | 

To a voluntary treſpaſs, tender before action brought is no 
plea; as, for putting cattle in the plaintiff's cloſe. Or for 
breaking his hedges, &c. 5 Com. Dig. 329. 

To treſpaſs by miſtake, tender before action is no plea; 
for, if the a& was voluntary, it cannot be known whether it 
was by miftake, or how intended : as, that he cut down the 
plaintiff's graſs by miſtake for his own. R. 3 Lev. 37. 

In treſpaſs for taking away goods, the defendant pleaded 
tender of amends, and on demurrer, judgment was given for 
the plaintiff, the 21 Fac. 1. c. 16. giving ſuch plea only in 
the caſe of an involuntary treſpaſs, with a diſclaimer, and 
ſo is - 2 Rol. Abr. 570. 


Replication. 


To tender of amends, the- plaintiff, may reply, That he 
did not tender. Tho. Ent. 304. Or, that the amends were 
not ſufficient. 


36. Public Good. 


The defendant may juſtify a private treſpaſs for the pub- 
lic good: As, entering the plaintiff*s cloſe, to make a bul- 
wark in defence of the king and kingdom. 21 H. J. 27.6. 
Pulling down an houſe to ſave others from fire, Id. & 2 Ra]. 
566. J. 2. To remove a nuſance. Saſk. 458. | 

So an entry upon freſh ſuit of a felon, or goods ſtolen. 
Or to make a diſtreſs. 5 Com. Dig. 329. v3 

But he cannot juſtify entering a cloſe, or digging up the 
ſoil, to hunt or take a fox, badger, &c. though it be for the 
Public good. Nor entry to take his goods, which a _ 

| \ paſſer 
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paſſer carried to B's houſe. Or to ſearch for goods ſtolen, 
in another's land. Ibid. = 


37. Prevention of Damage to himſelf. 


The defendant may juſtify for removal of a treſpaſs from 
himſelf, though damage thereby happens to another : As, if 
A. eres a dam, wall, &c. upon his ſoil, and the ſoil of B. 
if B, throws down the wall upon his ſoil, it will be well, 
though thereby the whole wall, & c. upon the ſoil of A. alſo 
falls. R. Cro. El. 269. 0 a | 
But I muſt here obſerve, he will ſcarcely be able to juſti- 
fy it, if he ſaw the wall begun, and permitted it to be com- 
pleted, without objection; for I conceive that amounts to a 
licence, and he ought not afterwards to attempt to meddle 
with the wall. : 50 
The defendant may enter the land of another, to remove 
a nuiſance there to himſelf. Rol. 565. J. 50. | 
He may break an houſe where he is wrongfully impriſoned, 
to make his eſcape, Id. 566. J. 5. He may chaſe cattle da- 
mage feaſant with a dog to remove them. Id. I. 20. 
But it is no plea that he took the plaintiff's horſe, to fly 
from the aſſault of B. and others. Ray. 423. 


38. Uſmg or ſecuring his Property. 


The defendant may juſtify an act for the ſecurity of his 
eſtate, or intereſt: as, if he has a fiſhery in another's ſoil, 
he may juſtify putting pales, or other things there. 2 Rol. 
564. J. 27. If A. takes B.'s goods, B. may juſtify the taking 
them again, tho? there is an alteration in the form: As, if 
timber taken is cut into boards. R. Mo. 19. If cloth is 
made into cloaths. Mo. 20. | 

This was a ſubject of curious ſpeculation and of ſubtle diſ- 
quiſition, attended with great niceties, in the Roman law. 

If a man has goods, timber, &c. in an houſe or upon the 
land of another, his executor may juſtify the taking. 2 Rol. 
564. 1,25. 8 | 

If a treſpaſſer puts the goods upon his own land, the 
owner may enter to take them. 2 Rol. 565. J. ult. 2 Rol. 56. 
_ Otherwiſe, if a tenant in common takes all the goods 
which he has in common, and puts them on his ſeparate 
land, the other cannot enter his ſeparate land to retake 


them, 
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them, tho he may retake his part, where he can do it without 
a treſpaſs. R. 2 Rol. 566. J. 30. 

The vendee of goods, timber, & c. may juſtify an entry 
to take them. Id. 567. J. 40. 

The owner of a water- pipe by grant, or preſcription, 
&c. may juſtify entering into the land, where it lies, to re- 
pair it. Id. J. 45, 50. BS 

A foreſter may juſtify entering into land, next the foreſt, 
by preſcription to re-chace deer ta the foreſt, R. 13 H. 7. 
16. | | | 
If goods are ſtolen and left in B.'s houſe, the owner may 
enter to take them. 2 Rol. 55. I. 6. 

A ſheriff or his officer may enter where the door is open, 
to levy execution upon the goods there. R. Cro. El. 759. » 

A. may juſtify entering the houſe of B. then there, to de- 
mand his debt of him. 5 Com. Dig. 330. 

But if A. s goods are in B.'s houſe or land, without his own 
act, A. cannot juſtify entering to take them, without B.'s 
licence. Id. Tho? he has licence from B.'s wife in his ab- 
ſence. Id. | 

This is the law, but I have great pleaſure in ſaying, that 
in ſuch caſes, a plaintiff would not meet with any encou- 
ragement. He would at all events have his own coſts to 


ay. | 
; It the defendant hath a right to dig and take clay, &c. as 
tenant, he cannot take that dug by another, tho? no tenant. 
R. Cro. El. 434. 

A man cannot take his goods, where they are ſubſtantially 
altered, as if timber is uſed to build an houſe. Mo. 20. Vide 
ſupra. 

I conceive notwithſtanding the abhorrence our anceſtors 
had to the civil law, that this doctrine, as well as many 
others, was taken from that moſt excellent code. 

I mſi be guilty of a digreſſion, but I truſt the reader will ex- 
cuſe me. It was certainly a maxim of thecivil law, under the 
Emperors, that the will of the ſovereign, was the law of the land: 
and I believe that was the principal reaſon why our hardy 
anceſtors, objected ſo ſtrenuouſly, to the introduction of the 
civil law, into this country. The conſtitution of England 
| hath been ſince underſtood, and defined. I may boldly af- 

ſert, without fear of contradiction from the learned, that 
this is a fundamental maxim, not only in all other nattons, 
but in this alſo. The queſtion is, who is here the ſovereign, 
or where does the ſovereign power of the ſtate reſide? I an- 
ſwer, not in the king. Not in the perſon whom we addreſs, 

upon 
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upon every occaſion, as our ſovereign, The king, as ſuch, 
is the executive magiſtrate of the ſtate. The ſovereign power, 
ij. e. that of enacting laws, to bind the ſtate, is veſted in, 
the king, lords, and commons, in parliament aſſembled , i. e, 
when they meet in their legiſſative capacity, to repeal, or a- 
mend, old laws, or to make new ones: then the king is one 
of the three eſtates of the realm, poſſeſſed of a power to aſſent 
to, or diſſent from, the repeal, or alteration of old laws, 
and the paſſing of new ones. 

But the king, of his own will merely, cannot alter, or re- 
peal any exiſting law. He cannot diſpenſe with the executi- 
on of, or obedience to any law in force. He cannot make 
any new law. Ergo, in this reſpect, our anceſtors were 
much miſtaken. 

F have taken up this ſubject, upon a ſuppoſition, that the 
maxim of the civil law, was according to many writers, 
the reaſon why our anceſtors ſo ſtrenuouſly reſiſted the in- 
troduction of that law. But I conceive there was a much 
ſtronger reaſon, why our anceſtors objected to it, (tho* we 
have borrowed much from that code ;) which was, that if 
the civil law had been introduced in its full extent, the peo- 
ple of this country would have loſt the ineſfimable trial by 
jury, and, conſequently the viv4 voce examination of wit- 
neſſes: the beſt adapted for the diſcovery of truth that ever 
was known. . | | 

Was I to deſcant at large upon the infinite ſuperiority of 
a vivd voce examination of witneſſes, in an open court of 
juſtice, in the preſence of many ſpectators, and where 
queſtions are unlimited, and the countenance, actions, and 
geſtures of witneſſes, expoſed to public view, to a cold, 
methodical, and inſipid examination of witneſſes, in a pri- 
vate room, with but few preſent, upon written interrogato- 
ries, previouſly prepared, I might write a volume. 

It is, in intricate caſes, morally impoſſible to prepare in- 
terrogatories in chief, and for a croſs examination, to anſwer 
the purpoſe. Nothing can be a ſtronger proof than the very 
great number of queſtions, as to matters of fact, which the 
courts of equity have ſent to the courts of law, to be aſcer- 
tained by a jury, before whoſe tribunal only, a vivã voce ex- 
amination of witneſſes can be had. I think this digreſſion 
is a tribute I owe to the laws of my country. . 


39. Title 
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39. Title with Colour, to the Plaintiff. 


When Colour ſhall be given. 


The defendant may plead title in himſelf by deſcent, fine, 
or feoffment, deviſe, &c. and give colour to the plaintiff. 
Colour is a feigned title given by the defendant to the plain- 
tiff in aſſize, treſpaſs, &c. when the defendant would refer 
his title to the court without ſending it to lay gens *; for 
without ſuch colour his plea will amount to the general iſſue. 
And colour muſt be always given, when the defendant's plea 
goes only to the poſſeſſion; for, notwithſtanding a right may 
remain in the plaintiff: As, if the defendant pleads a de-. 
ſcent. So, if the defendant pleads that A. was ſeized in fee, 
or of the freehold, and he as ſervant and by his command 
entered; for the plaintiff may have a right by leaſe for years 
or otherwiſe. 5 Com. Dig. 330. | 

If the defendant pleads that the goods were waived in his 
manor, or ſold in market overt, being ſtolen by ſome perſon un- 
known, he ſhall give colour; for that unknown perhaps was 
the plaintiff, 10 Co. 90. b. | 

But when the defendant's plea, bars the plaintiff's right 
and property, no colour is neceflary. As, if the defendant 
pleads a collateral warranty, and relies upon it. Id. 2. Or 
an eſtoppel, or fine with proclamations. Id. Or an act of 
parliament ; for in theſe caſes the plaintiff will be barred, 
tho* he had a right before. Id. ö. So, if the plea bars the 
plaintiff and his blood for ever. Id. 

So, if the plea goes to the plaintiff's right or property : 
As, if the defendant pleads that A. was poſſeſſed of goods, 
and ſold them in market overt, there needs no colour ; for 
the plea avoids the plaintiff's property. Id. 

Or, that A. was poſſeſſed, and B. ſtole and waived them 
in his manor. Id. That the goods were wreck. 1a. 

That they were tithes ſevered from the nine parts, for 
this takes away the property of every other. R. Id. 91. a. 

So, that A. enfeoffed B. and he as his ſervant entered; for 
when he ſhews how A. who had the fee or freehold, was inti- 
tled, the right ſhall not be intended in the plaintiff. Id. a. 

If the plea is to the writ, or —_ the writ, colour 
is not neceſſary. /d.g1 a. So, where the defendant admits 
that plaintiff had an eſtate, which is now defeated by con- 
dition, entry, &c. 5 Com. Dig. 331. 


* 7, e. To a jury. 
In 
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In treſpaſs, if plaintiff declares on his poſſeſſion, and de- 
ſendant makes title, and gives colour, and plaintiff replies de 
mjuria, &c. and traverſes defendant's title, it is ſufficient : 
for he need not reply a title, poſſeſſion being enough againſt 
a wrong doer. Stra. 1238. 


40. What colour ſball be good. 


Every colour muſt be matter of law which does not lie in 
the knowledge of Jay gens : As, a claim by colour of a charter 
of feoffment by which nothing paſſed, & c. 10 C. 91. 6. 2 
Cro. 122. 

By a grant of a reverſion to which there was no attorn- 
ment. 2 Cro. 122. So it muſt be a matter which would be 
a good title if it was real. 10 Co. 91. b. 

But default of colour is form only, and aided upon general 

.demurrer. 10 Co. g5. 4. R. 2 Cro. 229. 

1 ſhall fay no more about colour than to ſay, it being only 
2 matter of form, it is now ſeldom introduced into the plea, 
and that no gentleman at the bar, would demur ſpecially for 
want of colour. 


41. Other  uſlifications. 


The defendant may juſtify ireſpaſs quare clauſum fregit by 
entry to execute praceſs. Or, to make a diſtreſs. To make 
wie of his way. Lut. 1427. In the highway. Win. 1004. 
To ufe his common. To make perambulation. Co. Ent, 
65 1. 5. To take his corn, cattle, &c. To repair his houſe, 
water-courfe, &c. To remove a nuſance. | 

To fiſh in his ſeveral or free fiſhery. Hard. 407. So the 
defendant may juſtify, by the command of another defendant 
who pleads not guilty ; for his plea ſhall not take away from 
his fervant his juſtification. R. 2 Mod. 67. 

To treſpaſs guare clauſum fregit by B. the defendant may 
plead in bar a recovery by himſelf in ejectment againſt the 
plaintiff, R. 1 Les. 313. 3 Leo. 194. Or a recovery or 
bar in another action for the ſame treſpaſs. Vide Aion, Div. 
IX. No. 1. &c. 5 | 

If the defendant juſtifies by title to a manor, houſe, &c. it 
is not ſufficient to ſay, whereof the place in which, Ec, is 
_ without ſaying it was at the time of the ſuppoſed treſ- 
Pajs. 

If 


le 
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Tf the . in quo, in treſpaſs quare clauſum fregit, Er. is 
the inheritance of the crown, (as Windſor great park,) de- 
fendant, on not guilty pleaded, cannot give in evidence, that 
it was a common highway. Ducheſs of Marlborough v. Grey, 
M. 1728. Bunb. 25g. Nor do conceive in any caſe where 
the inheritance is in a private perſon. 

| had ſome thoughts of giving the proceedings in waſte; 
but as the action is, now, ſeldom uſed, an action on the caſe 
in nature of an action of waſte being ſubſtituted in it's place, 
{ ſhall proceed to ſome more common, and conſequently 
more uſeful titles. As to Waſte, Vide 5 Com. Dig. 342 


A 
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1. Part of the Dominion of England. | 
According to Lord Coke, Wales was always feudatory to 


the kingdom of England. 2 Inft. 195. 4 Inft. 239. But 


conceive his lordſhip was a better lawyer than hiſtorian, as, 
if I am not much miſtaken, it was originally a free and inde- 
pendent ſtate, before England was wholly under one ſove- 
rel 

i 1 is ſaid per Coke, to be held of the crown of England, 
but not parcel. V. 1 Rol. 2467. 2 Rol. 29. And therefore, 
it is ſaid, the kings of Wales did homage, and ſwore fealty 
to H. 2. and King Fokn, Brad. Hiſt. 299, 330, 480. So to 


H. 3. Brad. 663. 
And 11 Ed. i. upon the conqueſt of Llewellin Prince or 


King of Wales, that principality became a part of the do- 
minion of the realm of England. 2 In/t. 195. 4 Inſt. 239. 

And by the Hat. Wallie 12 I. It was annexed and uni- 
ted to the crown ot England, tanquam partem corporis ej u- 
dem. * 4 Inſt. 240. 1 Vau. 300, 400. 2 Rol. 29. 2 Mod. 
Ca. 140. And by the fat. 27 H. 8. c. 26. reciting that it 
was always incorporated and nite it is enacted, that the 
dominion of Wales ſhall continue for ever incorporated, 
united, and annexed to the realm of England. 

Vet, if the ſtat. of Wallie, made at Rutland 12 Ed. 1. 
was not an act of parliament, (as it ſeems that it was not) 
the incorporation made thereby was only an union, jure feu- 
dali, & nan jure proprivier”. Vau, 414. 


V This Statute reminds one of the Fable of the Painter and Lion 


* 
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A few lines of hiſtory will ſatisfy any one, as to the idle 
pretence of Wales, being a part of the dominions of the 
crown of England. Vide Caradoc's hiſtory of Wales, engliſh- 
ed by Dr. Powell, and augmented by W. Wynne, fellow of 
Feſus College, Oxon, Lond. 1774. P. 300, &c. 


2. Subjef to its Laws. 


. Wakes, before the union with England was governed by its 
own proper laws. Yau. 300, 299. Cro. Car. 24". Fon, 
255. But by the flat. of Rutland, 12 Ed. 1. The king 
ſays, leges et conſuetudines partium illarum fecimus recitari, 
quibus intelle quaſdam de concilio procerum delevimus, quaſ- 
dam 3 guaſdam correximus, et alias adjiciend” decre- 
Vimus. V au. 400. 

And finte, laws made in England, bind people in Wales if 
it be named, but not otherwiſe. Yau. 300, 400, 415. 

And now by the fat. 27 H. 8. c. 26. All in Wales ſhall 
have and inherit all liberties, rights, privileges, and laws, 
in this realm, and all others his majeſty's natural born ſub- 


jects. And ſhall be inheritable to manors, lands, &c. in 


Wales, in the ſame manner and after the form of the Eng- 
liſb laws, without diviſion or partition, and not after any te- 
nure or form of Velſb laws and cuſtoms, And that the laws 
and ſtatutes of this realm, and no other, ſhall be had, uſed 
and executed in the ſaid dominion of Wales, in like manner, 
as in this realm, or as by this act ſhall be further eſtabliſhed, 

And therefore, the ſtatutes, then made or afterwards to 
be made, are all introduced into Wales, Yau. 415. 


3. Wales ſhall have its proper Counties. 


By the flat. Walliæ, 12 Ed. 1. There were fix counties 
erected in Wales, viz. Angleſea, Carnarvon, Merioneth, Flint, 
Carmarthen, and Cardigan. 4 Inſt. 239. But the flat. 34 H. 
8. c. 26. mentions Glamor gan and Pembroke, alſo, as antient 
counties. . | 

The marches of Wales were lordſhips lying between the 
counties of England and Wales, and not in any county. Yau, 
415. | 

By the ſtat. 27 H. 8. c. 26. and 34 H. 8. c.16. Wales was 
divided into 12 counties, for ſeveral lordſbips marches, were 
| - annexed 


10 


flat. Walli, 12 Ed. 1. or by the Hat. 27 H. 8. c. 26. does 


1 75 J 
annexed to divers ſhires in England, and ſeveral to counties 
of Wales, (viz. to Salop, Hereford, and Glouceſter in Eng- 
Jand, and to Glamorgan, Carmarthen, Pembroke, Cardigan, 
and Merioneth in Wales) and the reſidue were erected into five 
new counties, viz. Monmouth, Brecknock, Radnor, Montgo+ 
mery, and Denbigh, of which Monmouth was annexed to the 
_ of England, and the four others to the dominion of 
ales. 


II. What Proceſs goes to Wales, out of the Courts of Weſt- 


minſter. 


1. Mandatory Writs. 


'To all the dominions acquired to the crown of England, 
ſome of the king's writs run: As, mandatory writs out of 
chancery, Yau. 401. Writs of ſafe-conduct of protection. 
Id. Ne exeat regnum. So a writ of error. Id. 402. 

So a certiorari lies to the juſtices of the grand /eſſians in 
Wales, to remove an indiament for felony to B. R. 5 Com. 
Dig. 627. Vide peſt. Div. IV. So an habeas corpus to remove 
a perſon indicted there. R. 2 Mod. Ca. 137. 


2. Capias Utlagatum. 


* 

A capias utlagatum always goes directed to the ſheriffs of 
Wales ; for it is in the nature of a mandatory writ. Vas. 
397» 414. | 

* flat. 1 Ed. 6. c. 10. All writs of ſpecial capias la- 
gatum, ſingle capias utlagatum, non mole ſtandum, and all otber 
proceſs for or againſt any perſon outlawed, may be directed 
to the ſheriff of any of the counties in Wales. 


II. What Proceſs does not ge thither. 
The union of Water to the kingdom of England, by the 


not ſubje& Wales, to the juriſdiction of the courts of Eag- 
land. Vau. 400, 415. þ 
And therefore, generally, breve domini regis nm currit i 


Wallid. Vide Lampley Cal. v. Thomas Cal. 1 Vi, 193. 


L 170 J 


An original writ in a real action does not run in Wales, 
Pau. 417. And though real actions for a ſeigniory, lands, 
church, &c. in the marches of Wales, were brought and tried 
in an adjoining county, before the ſtat. 27 H. 8. c. 26. Yet, 
ſince the ſtatute they are not uſed. Yau. 417. Vide poſt, 
Div. IV. 1 | 

An appeal does not lie-in a county next to Wales, for a 
murder committed in Wales. R. Cro. Car. 247 | 

An indictment in Wales for felony in the ſame county, ſhall 
not be removed by certiorari, to be tried in the county ad- 
joining. Vide 5 Com Dig. 628. who cites authorities, pro 
& con, Vide ante, Div. II. No. 1. Vide 2 Med. Ca. 136. to 
145. 

A perſon indicted for murder in Wales, may be removed 
by habeas corpus, and tried in the next Engliſh county. 5 Com. 
Dig. 628. Vide poſt. Div. IV. alſo 1 Wilſ. 193, 2 

Judicial proceſs, as a capias ad ſatisfaciendum, or fieri 
facias, upon a judgment, does not go to a ſheriff in Wakes. 
Though it be upon a judgment in B. R. Nor a ſcire ſa- 
cias upon a judgment againſt an heir and tertenants. Nor a 
ſcire facias againſt bail, who live in Wales. Nor a teflatum 
feire facias. Vide 5 Com. Dig. 628. who cites various autho- 
rities, pro & con. | 

If a defendant dies after a judgment againſt him in Wales, 
and A. takes adminiſtration to him in London, the judgment 
in Wales ſhall not be removed by certiorari to B. R. or C. B. 
to enable the plaintiff to take a ſcire facias out of the ſupe- 
rior court againſt the adminiſtrator. R. Cro, Car. 34. 

But, in this caſe, the party is not without. remedy ; for, 
he may bring an action in any of the courts at Yeftminſter, 
upon the judgment. | | | 

Breve domini regis de latitat non currit in Wallia, argued in 
Lampley v. T homas and adjudged in Jones v. Fones, 1 Wilſ. 


193. 
IV. Trials for Lands, Fc, in Wales. 


Real actions for a ſeigniory or barony, within the marches 
of Wales, ſhall be brought and tried in the county within 
England, next to ſuch ſeigniory or barony. Yau. 412. Vide 
attion, Div. XII. No. 2. And this ſeems founded upon an 
antient ſtatute now loſt. Yau. 404. 
By the „tat. 26 H. 8. c. 6. juſtices of peace, and goal-de- 
livery, in counties adjoining to Wales,” may hear, Cc. all 
felonies, 
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felonies, (and their acceſſaries,) committed in Walet. And 
this is not repealed by the fat. 34 & 35H. 8. c. 26. That 
judges of Wales may hold pleas of the crown, and ſhall in- 
quire, &c. of all criminal offences committed within their 
limits; for the king hath a concurrent juriſdiction. 2 Mad. 
Ca. 145. | | 

Ae a perſon indicted there for murder, aſter 
a nolle proſequi 7 the indictment there, was removed by 
habeas corpus to Hereford, and there indicted, and tried, and 
convicted, and, after judgment againſt him in B. R. exe- 
cuted. R. 2 Mod. Ca. 136 & 145. The King v. Orthos 
and ſon. 15 

The nolle proſequi upon the firſt indictment, was to avoid 
a trial in Wales. i | 

I have ſtated this, becauſe in that caſe, ſo it was: But, I 

truſt, will never be drawn into precedent. | 

In God's name, let the party enjoy the benefit of the no/le 
proſequi ; not for his own ſake, but for the ſake of all the 
ſubjects of the ſtate, for the ſake of juſtice and honour, for 
the ſake of our laws and conſtitution, which having veſted 
in the king an authority, to delegate to a law officer of the 
crown, a power to ſay, in a criminal caſe, the king will not 
proſecute ; and the officer having exerciſed that authority, 
the law does, and muſt ſuppoſe the king's will is irrevocable z 
the party ſuppoſes ſo ; and diſmiſſes his witneſſes, who may 
be able to prove his innocence. Theſe witneſſes may die, 
and then ſome malicious perſon may revive the proſecution, 
by procuring a revocation of the no//e proſequi, and con vid; 
an innocent man, Dreadful indeed would be the conſe- 
quences, if ſich practices were permitted. Beſides, in caſes 
of murder, felony, &c. if the crown wantonly exerciſes its 
power, and will not proſecute, offenders may be proceeded 
againſt by appeal, and if convicted, muſt ſuffer death, as 
the crown cannot, in ſuch caſes, pardon. Another reaſon 
in favour of my obſervation is, as to keeping witneſles, an 
appeal muſt be proſecuted in a year anda day: But the time 
for proſecution by indictment, is not limited by any law. 

But to proceed, trial in the next county for lands in Wales, 
extends only to a ſeigniory or barony within the marches 
there. Pau. 412. Sed 

It does not extend to any indictment or appeal for murder 
or any other felony there, which ſhall be tried in the grand 
ſeſſions. R. Jon. 255. 

After iſſue joined, a venire facias ſhall be awarded for 
trial. And it may be returnable the day after the 1e; for 

Var. II. N the 
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the proceſs ſhall be de die in diem in the ſame ſeſſions. R. 
Cro. Car. 179. 

If there be a bill in the grand ſeſſions 1 * A. and B. to 
which A. who lives there, appears, if B. upon ſervice in 
London does not appear, his land in Wales may be ſequeſter- 
ed. 5 Com. Dig. 628. ſays, Dub. 2 Med. Ca. 3714. 

Vide more concerning Wales in Action, Div. XII. No. 2. 

The judges of aſſize in an adjacent Engliſb county, have 
eoncurrent juriſdiftion in felonies, with the grand ſeſſions 
through all Wales, and not in the lordſhips marches only. 
Stra. 553. 

| 2 as corpus may be granted without an affidavit, to 
remove a priſoner indicted, to take his trial in the adjacent 
Engliſh county. Id. 945. 8 

By the ſtat. 13 Geo. 3. c. 51. If a plaintiff in a perſo- 
nal, or in a tranſitory action, where the cauſe ariſes in Wales, 
and is tried in the next Engliſb county, does not recover by 
verdict, debt or damages to 10/4. and the judge certifies, that 
the defendant reſided in Wales at the ſervice of meſne pro- 
ceſs, judgment of nonſuit ſhall be entered, unleſs the judge 
— that the title of land was chiefly in queſtion, and 
the cauſe proper to be tried in an Engliſh county. But the 
plaintiff is to have his damages out of the defendant's coſts; 
the verdict is a bar to another action for the ſame cauſe. 

Juſtices ſhall not make deputies, but for calling courts, 
taking fines, &c. | | 

The king may nominate a deputy, in caſe of ſickneſs of 
A juſtice. 
There may be ſpecial juries. | 

The juſtices may appoint perſons to take affidavits and 


Tecognizances. 


W-:R-:E K. 
Wreck, Flut ſan, Fetſan, what ſhall be. 


Wreck is, where goods, after ſhipwreck, are thrown up- 
on the land, and no man, dog, or other animal, eſcapes 
alive out of the ſhip. 2 nf. 166. | 
Flotſan, is where goods after ſhipwreck, lie floating or 
ſwimming upon the top of the water. BJ, Nom. Verb. Flot- 


ſon. Jake 


d 


r 
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Fetſan, is any thing caſt out of the ſhip, being in danger 
of a wreck, andbeaten to the ſhore by the waves, or caſt on 


it by the mariners. Id. Verb. Flotſan. 


But, if any animal eſcapes alive to land, it will not be a 
wreck, for a dog and cat are only ſpecified as examples. 2 
Inft. 167. 

So the king's goods ſhall not be a wreck, if the property 


be proved at any time. Id. 68. 


If a ſhip, being in diſtreſs, all deſert her, and any one 
come alive to land, though the ſhip afterwards periſhes, there 


. will be no wreck. 1d. 167. 


If a ſhip be purſued by enemies, and all the mariners to 
ſave their lives, deſert the ſhip, and come to land, and the 
ſhip is ranſacked by the enemies, and afterwards put to ſea, 
and there periſhes, it will be no wreck. Id. So, if a ſhip, 
being in a tempeſt, cuts its cable, the anchor is not wreck. 
2 Rol. 1 59. ; : 

By the fat. W. I. 3. Ed. 1. 4. (which is only a declara- 
tion of the common law) the things muſt be kept by view of 
the ſheriff, coroner, king's bailiff, &c. and bailed in the 
hands of thoſe of the town where found, and if any one 
proves property within a year and a day, they ſhall be reſ- 
tored to him, without delay; if not, they remain to the 


king. Yau. 164. 


Wreck belongs to a ſubject by grant, or preſcription. 2 
Inſt. 168. In which caſe, the ſheriff, &c. muſt deliver the 
oods to the grantee. Id. If the ſheriff, &c. does not do 
it, he ſhall be impriſoned and fined at the king's will, and 
render damages. Id. 166. 178. | 


By the words, at the king's will, muſt now be underſtood, 


not an arbitrary impoſition, but a fine, the quantum of which 


is regulated by the ſound diſcretion of the king's juſtices and 
antient uſage. | 

If the goods are not kept by the ſheriff, but taken away by 
the neighbours, the owner ſhall have a commiſſion of oyer 
and ferminer to enquire of the treſpaſs, and to make reſti- 


tution. Id. 165. 


But, if the goods found are bona peritura, the ſheriff may 
ſell them within the year. Id. 

The year and day, within which the owner may prove 
his property, ſhall be computed from the ſeiſure, as wreck. 
Id. And, if the owner dies wie hin that time, his executor 


or adminiſtrator may prove the property. Id. 


3 which are wreck, pay no cuſtom. R. Yau. 161. 
po 


« 


2 
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By flat. 26 Geo. 2. c. 19. Stealing from a wreck, wound- 
ing any perſon wrecked, or obſtructing his eſcape, or putting 
out falſe lights, is felony without benefit of clergy. 

But for goods of ſmall value caſt on ſhore, and ſtolen 
without circumſtances of cruelty, the offender may be indict- 
ed and puniſhed for petty larceny. 

A juſtice of the peace may iſſue a ſearch warrant for 
wrecked goods; or goods offered to ſale, ſuppoſed wrecked, 
may be ſtopped, and the juſtice may commit the offender 
for {ix months, or *till payment of treble tae value. 

Perſons ſaving goods, and giving. notice, or diſcovering 
concealed goods, intitled to erage. 

When a veſſel is ſtranded, the neareſt juſtice, &c. ſhall 

give notice for a meeting of the ſheriff, juſtices, &c. to give 
aſſiſtance and adjuſt ſalvage. If the ſalvage is not paid, the 
- officers of the cuſtoms may ſell goods to pay it. 
On oath of plunder, theft, or breaking ſhip, made and · 
_ delivered to the clerk of the. peace, he ſhall proſecute, on 
pain of 100/. The charges to be paid by the treaſurer of 
the county. 
- Perſons aſſaulting officers, employed in ſalvage, ſhall be 
tranſported for ſeven years. | 

Perſons employed ſhall a& under the orders of the maſ- 
ter, owners, officer of the cuſtoms, of exciſe, ſheriff, juſ- 
tice, mayor, commiſſioner of land-tax, chiet conſtable, or 
petty-conſtable ; on pain of 5. or three months impriſon- 
ment. | 

I ÿ be ſhip's name, &c. ſhall be ſent upon oath to the ſecre- 
tary of the admiralty, and publiſhed in the gazette. 


OF. THE. LAW CONCERNING, AND OF PRO- 
CEEDINGS BY, AND AGAINST PARTICULAR 
PERSONS. 


Of the Law concerning Adminiſtration 
5 mia iſtratian. 
By "whim it ſpall be. 


The adminiſtration of the perſonal eſtate of every one 
after his death, belongs to his executor, or adminiſtrator. 
" WF. PY . « ' & Þ g » When, 


e. 
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When, by whom, and how adminiſtration ſhall be grant- 
ed. Vide poſt. Adminiſirator. Div. II. No. 1. Cc. 
Who ſhall be executor de ſon tort, and how charged. Vide 
foſt. Adminiſtrator, Div. III. Ne. 1, Cc. 


II. Executor. 
1. How appointed. 


A man who makes a will, may thereby appoint his exe- 
cutor. And any words which denote the intent of the teſta- 
tor, that ſuch an one ſhall have the care of his perſonal 
eſtate are ſufficient to conſtitute him his executor : As, if he 
wills that A. ſhall have.the- adminiſtration of his goods. 
That A. ſhall have his goods to pay his debts. That A. 
ſhall have the reſidue of his goods, after his legacies, if he 

ives ſecurity to perform his will. That A. ſhall be over- 
fer, and ſhall have the rule and diſpoſition of his goods, 
and payment and receipt of his debts during the non- age of 
his executor; he ſhall be executor during the infancy of the 
other. Or, that none ſhall have any dealing with his goods, 
except A. during the minority of his ſon. That his wife 
ſhall pay all, and take all. . 

So, if he name A. his executor, and afterwards deviſe 
goods to A. and B. to diſpoſe of for his ſoul ; both are his 
executors. Bro. Ex, o8. | 

Qu. de hoc? as to all the other goods, except thoſe de- 
viſed to A. and B. I conceive B. merely a devifee in truſt. 

So, if he name A. his executor, and that B. ſhall admi- 
niſter with him, or in aid of him. o * 

But if B. be made overſeer to the executor, or a co- ad- 
jutor, without more, he is not a co-executor., _ 

A teſtator may name one, or more, his executors. Or, 
one for goods in one county, or kingdom, and another for 
goods in another country. Or, one for part of his goods, 
another for ſuch a part. So he may name ſuch an one his 
executor for ſuch a time, and afterwards another. Or, ſuch 
an one to be his executor upon ſuch a condition, or contin- 
geney. Or, that upon ſuch a condition to be performed A. 

an 57 executor, e CEOS 

But where the condition is ſubſequent, A. ſhall be execu- 
tor, until a breach. And where the condition is repugnant, 
as, that one of the executors ſhall not adminiſter, it will be 
void, 1 Com. Dig. 253, 4. WW 

2. Who 
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2. Who may be an Executor. 
2. 4 common Perſon. 


A teſtator may name every one, that he pleaſes, to be his 
executor. An infant, or in ventre ſa mere, a feme covert. 
an alien. So, a man outlawed, or convicted, or attainted. 


So, if an executor become bankrupt, the probate by him 


ſhall not be revoked. 
But a corporation aggregate cannot be an executor ; for 


it cannot take an oath to make probate of the will. 1 Com. 
Dig. 2 54- 
3. The King. 


So the «King may be an executor. But the King ſhall ap- 
point commiſſioners to adminiſter for him, who ſhall ſue, 


and be ſued. 1 Com. Dig. 254. 


4. When an Executor ny refuſe. 


An executor may refuſe before the ordinary to be execu- 

tor. And if the biſhop himſelf be made executor, he may 
refuſe before his 3 And if the executor ſend a 
letter, &c. to the ordinary, by which he renounces, and the 
refuſal be recorded, it is Ar Prin So, if a debtee being 
named executor, ſue the ordinary for the debt, that amounts 
to a refuſal. So, if an executor plead, never executor, nor 
ever adminiſtred as exccutor. 9 Co. 36. 6. | 

But after adminiſtration, an executor cannot refuſe. So, 
after an oath taken before a ſurrogate, he cannot refuſe, 
tho? a caveat be entered. And if adminiſtration be granted 
upon a refuſal, after he. hath adminiſtered, it may. be re; 
pealed. Fid- poft. Adminiſtrator, Div. II. Ne. I. 8. 

If the executor refuſe, and adminiſtration be ranted, he 
cannot afterwards prove the will. So, he cannot accept the 
executorſhip, and afterwards refuſe a term for * © I 
Vide pot, No. 10. 

Vet, if an executor does not refuſe, but only makes de- 
fault upon a citation to prove the will, and upon that admi- 
niſtration is granted, he may afterwards prove the will. So, 
if one executor appears and proves the will, although the 


— refuſes, he may afterwards prove the will; for he 
continues 
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continues executor, notwithſtanding his refuſal. And may 
releaſe a debt; and ſhall be joined in a ſuit, Sc. 1 Com. Dig. 
2 

T there are two executors and one renounces, yet he may 
ftill come in whenever he pleaſes, and demand probate z but 
if both renounce, and adminiſtration is granted; it is other- 
wiſe. 3. W. 249. 3 Burr. 1463. 


5. When his Debt ball be releaſed. 


When an executor is indebted to the teſtator, his debt 
ſhall be releaſed ; for the executor cannot maintain an acti- 
on againſt himſelf. And therefore, if the executor was in- 
debted upon bond, or otherwiſe, to the teſtator, the debt 
ſhall be releaſed. So, if the teſtator make one debtor his 
executor, where ſeveral are jointly bound or indebted to him, 
it ſhall be a releaſe to all. So, if he make the wife of one 
obligor, or debtor his executrix, tho the teſtator was with- 
in age. Tho' the executor does not prove the will, nor ad- 
miniſter. So, if he make his debtor and others his eXe- 
cutors, the debt is releaſed ; for they muſt all join in a ſuit, 
And if the executor, who wiis indebted to the teſtator, dies, 
an action does not lie againſt his executor or adminiſtrator 
for the debt; for a perſonal thing ſuſpended is extinct. Nor 
againſt the ſurviving executor, where there was another ex- 
ecutor. Tho? he dies before he adminiſters. Org dont 
join in the probate of the will. | 

If the obligor make the obligee executor, Who 53 
the debt ſhall not be diſcharged, but he may ___ 1 to 
the value. Jon. 345. 

That is, where there are aſſets ſufficient to may all the 
debts of an higher nature, or there are not any debts of an 
higher, tho? there may be of an equal nature, 

If the teſtator make his creditor executor, the action ſhall 
be releaſed, but the debt * 5 for which he may retain. 
Vide poſt. Div. III. No. 1, 2. 

But if the debtor be executor; tho' the action be releaſed, 
the debt ſhall be aſſets in his hands, for ſatisfadtion of other 
creditors and legatees. 

If A. and B. are bound to D. and . maked:D; and F. 
executors, and D. refuſes, the debt is not releaſe. 

So, if a man make the executor of one obligot or debtor 
his executor; it is no releaſe of the action, for: the other 
obligor or debtor may be 1 ſuch executor; 3 — 

. 
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hath'not aſſets of the other obligor 'in his hands. So, if a 
woman executrix takes to huſband the debtor of her teſta- 
tor, the debt is not releaſed, but the action ſuſpended only 
during the coverture. So, if the ordinary commit adminif- 
tration to the debtor of an inteſtate, it is not any releaſe of 
the debt. So, if the executor of one obligor make the ob- 
ligee his executor, he may ſue the other obligor, if he is 
not ſatisfied by the aſſets of the deceaſed obligor. So, if 
the obligor make the obligee his executor, and there are 
not aſſets, he may ſue the heir. So, if the obligee make 
the obligor his executor, and he refuſes before the ordinary, 
it ſhall not be a releaſe. 1 Cm. Dig. 255, 6. 

If a man deviſes all his real and perſonal eſtate not before 
deviſed to his two executors as tenants in common, and one 
of them is indebted by bond to the teſtator ; this debt (not- 
withſtanding the ſtrongeſt parol evidence to the contrary) is 
not releaſed, and he ſhall account with the other executor 


and reſiduary legatee for the money. Ca. temp, Ld. Talbot. 


6. The Duty of an Executor. 
6. He muſt make Probate of the MU. 
By whom the Probate ſball be, 


The probate of wills does not belong to the ſpiritual 
court, by the civil, or canon law. Nor originally by the 
common law. But it was eſtabliſhed to the ſpiritual court 
before the time of Hen. 2. And now belongs to it only for 
things perſonal. of | 8 
Fet, by the cuſtom of ſome manors, probate of wills 


belongs tothe Lord. And this, in a will of goods, as well 


= 


as of lands. "Wo 2 NS | oro 
If the teſtator had bona notabilia, the probate belongs to 
the archbiſhop of the province. Yide poſt. Adminiſtrator, 
Div. II. No. 3. | | SOIC : 
So the probate of the will of a biſhop, belongs to the 
archbiſhop of the province, tho” he had not any goods out 
of his dioceſe. £56319 4 
lf the teſtator had not bona notabilia, it belongs to the 
biſhop of the dioceſe generally. Vide poſt. Adminiſtrator, 
Div II. Ne. .. 2 YAY: 
What — notabilia, Vide Id. No. 4. 
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If the probate be by a biſhop, or other inferior judge, 
when it —— not — In is void. Vide Id. No. 5. 

But if it be by the metropolitan, when it does not belong 
to him, it is only voidable. Vide Id. No. 3. 

The ordinary cannot inſiſt upon ſecurity from the execu- 
tor before the grant of the probate. Or, refuſe to grant pro- 
bate to the executor, becauſe he is incapable, by the canon 
law. And if he refuſe the probate to him, who ought to 
have it, a mandamus lies againſt him. 1 Com. Dig. 256, 7. 

If there are not bona notabilia, and probate is granted by 
the archbiſhop; this is only a voidable probate, and muſt be 
avoided before a probate can be granted by the biſhop. Stra. 


The ſpiritual court cannot refuſe to grant probate pending 
2 commiſſion of appraiſement; if they do, a peremptory 
mandamus ſhall iſſue. . Stra. 857. \ 


7. He muſt exhibit an Inventory. 


By the flat. 21 H. 8. c. 5. the executor, or adminiſtrator 
calling two creditors or legatees, or otherwiſe two honeſt 
perſons, in their preſence, and by their diſcretion ſhall make a 
true and perfect inventory of all the deceaſed's goods and 
chattels, & c. and one part thereof on oath to deliver to the 
ordinary, and the other keep himſelf. 5 

The ordinary ſhall not refuſe the inventory tendered. He 
may convene the executor to make or refuſe probate, and 
bring in an inventory, &c. and ſhall deliver a copy of the teſ- 
tament, or inventory, to any requeſting the ſame; taking no 
more for ſearch and copy than is due to the ſcribe for regiſ- 
tering the ſame, or 1d. for every ten lines ten inches in length, 
ahi clefion. | — | 

The inventory contains only goods, chattels, wares and 
merchandizes, and not things in action, &c. nor by the fat. 21 
9 e. 5. money ariſing from the ſale of lands deviſed to be 
ſold. 

The ordinary may reſpite, or diſpenſe with the inventory, 
if the debts and legacies are paid. Tho' a legatee ſues for 
his legacy, who will not accept it, when it is tendered. 1 
Com, Dig. 257. i 

The ſpiritual court cannot falſify an inventory at the ſuit of 
a creditor ;z and if they do, prohibition ſhall go, after ſen- 
tence. 3 Burr. 1922, 

8. Charge 
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8. Charge of Probate, or Inventory. 


By the ſtat. 21 H. 8. c. 5. the ordinary ſhall take for pro- 
bate of the teſtament, regiſtering and inventory 6d. when 
goods exceed not 5. when they do not exceed 400. 31. 6d. 
when they exceed 4o/. 5s. or 1d. for every ten lines ten inch- 
es in length, at his election, and like rates for granting admi- 
niſtration, &c. on pain of 10l. to the king and patty aggriev- 
ed. &c. Vide the ſtat. And if he takes more it will be ex- 
tartian. He ſhall take nothing for the examination of the 
tranſcript with the original, but what is agreed. 1 Com. 
Dig. 257,8. 


9. What Things he may do before Probate. 


The property of the goods is veſted in the executor before 
probate. And he may adminiſter them, or, give, or alien- 
ate them. So he may releaſe a debt before probate, pay and 
receive debts. So a releaſe to an executor before probate is 
good, if he afterwards prove the will. 

So he may aſſent to a legacy. So, if A. take adminiſtrati- 
on, and take goods out of the poſſeſſion of the executor, treſ- 
paſs lies againſt him; for the adminiſtration is void. 

So he may commence an action before probate, tho? he ſhall 
not declare. Or, avow for rent incident to a reverſion for 
years, which he hath, as executor. So he may be ſued be- 
fore probate. So after probate an executor may have treſ- 
paſs againſt him, who takes goods after the death of his teſta- 
tor by an adminiſtration granted to him, | 

But an executor cannot maintain an action before probate, 
Yet treſpaſs, trover, &c. for goods taken out of his own poſ- 
ſeſſion he may maintain before probate; for there a profert of 
Of Þ teſtamentary is not neceſſary. 1 Com. Dig. 258. cites 
Off. Ex. 50. CHER E Se; vi heres * 

But qu. as to trover, for goods never in his poſſeſſion, muſt 
he not ſhew a title, and hath he any until probate granted? 
He may renounce, and adminiſtration, with the will annexed, 
de ed to ſome other perſon. 5 | : 

f A. be executor for ſo many years, and afterwards B. be 


named executor, and A. prove the will; 'after his time expir- 
ed, B. may ſue without another probate. Anon. Chan. Caſ. 


If 


265. Qu.? 
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If an executor commence an action before probate, and 
therwards prove the will, it ſhall be good by relation between 
the parties, for it is ſufficient, if the probate appears upon 
the face of the declaration. 

Yet an arreſt before probate, is not good, as to a ſtranger z 
tho! the executor afterwards prove the will. 3 Lev. 58. 80 
z perſon cannot commence an action as adminiſtrator, before 
ziminiſtration granted. 1 Com. Dig. 258. 

Probate by any one executor, (where there are more,) ena- 
bles all to bring actions. Henfloe's Ca. 9. Co. 38. a. Sed. qu. 
they can declare? 1 am inclined to think they may. 

If an executor, before probate, files a bill in equity, his 
ſubſequent proving the will makes the bill good. 3 P. IF. 
39. Qu. mult it not be before anſwer ? 


io. What Intereft an Executor, or Adminiſirator hath in the 
| | Goods of the Deceaſed. | 


An executor, or Adminiſtrator hath the property of the 

of his teſtator, or inteſtate veſted in him before his ac- 

tual poſſeſſion. And therefore may have rover, treſpaſs, &c. 

zainſt him who takes them before he hath actual poſſeſſion of 

them. Vide poſt. No. 13. Vide Aion upon the Caſe upon 
wer. Div. IT. Vide Infra. 

And, though he do not prove the will for a long time after 
the death of the teſtator, yet the property ſhall be adjudged 
in him, immediately after the death of the teſtator. . 

So, though adminiſtration be not granted for a long time, 
yet, when it is granted, it veſts the property in the adminiſ- 
trator, by relation, from the time of the death of the inteſ- 
tate, 

If the teſtator had a term for years, this veſts in the exe- 
cutor, or adminiſtrator ; and he cannot refuſe it, tho” it is 
not worth any thing. Vide ante No. 4. | 

But an executor, or adminiſtrator cannot deviſe the goods 
of the teſtator, or inteſtate. Nor, ſhall they be taken in ex- 
ecution for the proper debt of the executor, or adminiftra- 
tor, 
If an executor, or adminiſtrator pay debts with his own n 
goods, it will be an adminiſtration for ſo much of the 
of the teſtator, &c. and he ſhall have them afterwards in his 


own right. 
If 
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If he give goods to A. in ſatisfaction of the expence at the 
funeral, and afterwards take admipiſtration, he cannot hape 
traver againſt A. for the goods. 

If he affign to A. a bond due from B. to the teſtator in (4. 
tisfaction, the adminiſtrator de bonis non, &c. ſhall not after. 
wards ſue B. Skin. 143. | | 

B. R. may make a rule by conſent that probate ſhall he 
granted to two executors, A. and B. but that A. ſhall not in. 
termeddle, and that B. ſhall indemnify him. 3 Burr. 1463 


11. How they repreſent the Teſtator, er Int eſtate, 


An executor, or adminiſtrator repreſents the perſon of hi 
teſtator, or inteſtate. And therefore, if money be payable to 
B. without naming his executor, yet his executor, or adm. 
niſtrator, ſhall have an action for it. So, if money be pays. 
ble to A. or his aſſigns, his executor ſhall take it, for he is a- 
ſignee in law. | | 

So, if a man, reciting that he hath 10007, of B.'s money, 
covenants, that ſo long as he hath the money in his hands, he 
will pay 507. annually to B. his executor ſhall have an adi 
for it, for it appears, that it was intended for the. interelt d 
the 10001. which the executor ſhall have. 

If money is awarded to B. and that he ſhall releaſe ; the ex 
ecutor of B. ſnall have the money, and make the releaſe, tho 
his teſtator died before the day of payment, EE 
So, if A. be bound by bond to perform an award, and it be 
awarded, that A. ſhall pay 20/. at Michae/mas to B. and be- 
fore Micha*lmas A. dies, his executor ſhall pay it; for it ws 
a duty veſted in B. N 3 

So, if A. be bound by bond to pay 601. to B. if he does 
not prove before the 10th of November next, that it wa 
paid; and A. dies before the 10th of November. | | 

But if an annuity be given to B. during the life of the tel- 
tztor's wife, upon condition that he be civil to his wife, and 
B. dies before the wife, his executor ſhall not have it ; for it 
was perſonal to B. s 


12. If there are ſeveral Executors, or Adminiſtrators, their 


Intereſt is intire. 


If there are ſeveral executors, or adminiſtrators, they have 
a joint and intire intereſt in all the goods of the teſtator, ot 
intel- 


ave 
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"eſtate, which cannot be divided: and therefore, if one diſ- 
poſes of all the goods without the others, it will be good for 
x]. Tho! it be a chattel real; as term for years. So a ſur- 
render of a term by one is good for all. A releaſe of a debt 
by one is good for all. An attornment by one is good for all. 
If one confeſs a judgment, the judgment ſhall be againſt all. 
Dy. 23. b. in marg. But vide infra. 

So one cannot demand an account of the profits of the eſ- 
tate againſt the others. So one cannot demand a partition af 
the goods, againſt the others. 

So, if one give a bond (part of the aſſets) to a ſtranger, for 
his (the executor's) debt, detinue does not lie by the other 
ſurviving executor, againſt the ſtranger, for this bond, tho? 
it was only a choſe in action. So, if he deſiver a bond of the 
teſtator to a ſtranger ; tho? the debt is not loſt thereby. Dy. 
22. b. Moor. g. 

So if he pay his own money for a debt of the teſtator, and 
die; the ſurvivor ſhall not have an action againſt his executor 
for goods of the firſt teſtator, which do not exceed the value 
of the debt paid with his own money. So one cannot give fo 
much of the goods to the other. 1 Com. Dig. 260. | 

One, of three executors, gave warrant of attorney, to 
confeſs a judgment againſt himſelf, and co executors ; judg- 
ment entered againſt all the executors, de bonis teſtatoris, for 
the debt, and againſt the executor who gave the warrant, de 
bents propriis for the coſts, was held ill, and ſet aſide on mo- 
tion, for executors may plead different pleas, Stra. 20. 

One adminiſtrator cannot releaſe a debt, or convey an in- 
tereſt, ſo as to bind another, tho' one executor can. 1 At. 
kyns 460. 

If two tenants in common put out money as joint-executors, 
it ſnall not ſurvive, but go to their reſpective repreſentatives, 
1 Atkyns 467. | 

The power of executors is not determined by the death of 
one, but ſurvives to the other ; therefore if a legacy is left to 
4. payable as two executors think fit, (and if A. dies without 
iſſue to revert,) and one executor dies, the ſurvivor may di- 
ret the whole to be paid to A. 3 Atkyns 509. 

If there is judgment againſt A. partner, and one of the 
executors of B, tor a partnerſhip debt, A. may give a mort- 
gage of the ſeparate eitate of B. the teſtator, as a further. 
ſecurity, and equity will order ſatisfaction out of the mort- 
gage, without ſending them to law. 2 Veſey 265. 


13. What 


[ 199 J 


2 3. What Actions an Executor, or Adminiſtrator ſhall hay, 


An executor, or adminiſtrator may have an action upon 3 
judgment, ſtatute, recognizance, obligation, or other ſpeci. 
alty made to his teſtator, or inteſtate. So he may have co- 
venant, upon a covenant made to his teſtator for a perſon; 
thing. Or, upon a covenant that touches the realty, if it he 
broken in the life of the teſtator. So, upon any contra 
made with the teſtator. Tho' the contract, or promiſe to 
the teſtator be for the benefit of a ſtranger. Tho' the obli- 
gation, &c. was for performance of an award. Tho' it be 
upon a ſimple contract. 

So an executor or adminiſtrator ſhall have replevin for 

s taken in the life of the teſtator. 

So he ſhall have a writ of error, attaint, or deceit. An 
audita querela. An action for a relief due to the teſtator. 

But by the common law, an executor, or adminiſtrator 
had not an action for a wrong done to the teſtator in his life- 
time: as, for a treſpaſs in taking his goods, &c. So he had 
not an action founded upon a matter in the privity of the tel- 
tator; as, account. 

Yet now, by the /tat. 4 Ed. 3. c. 7. anexecutor ſhall have 
an action for a treſpaſs to the teſtator in his life-time. $o, 
by the ſtat. 13 Ed. 1. N. 2.c.23. an executor ſhall have an 
action of account upon an account with his teſtator. 

By the ſtat. 25 Ed. 3. c. 5. the executor of an executor 
ſhall have an action of debt, account, treſpaſs, &c. as well 
as the teſtator. Vide poſi, Div. VII. 

And by. the fat. 31 Ed. 3. c. 11. adminiſtrators may have 
the ſame actions to demand, or recover, as executors. And 
therefore now, an executor or adminiſtrator ſhall have treſ- 
paſs, or trever, for the goods of the teſtator, taken in his 
life-time. "OR : 4 | f 

So, treſpaſs for taking away the graſs growing upon the 
land of the teſtator. | Fant 180. e GAY 

So, by the equity of this ſtatute an executor, or admini- 
ſtrator ſhall have every action for a wrong done to the perſon 
nal eſtate of his teſtator. So he ſhall have debt upon the 
fiat. 1 Ed. 6. c. 13. for not ſetting out tithes. Debt upon a 
* muy againſt an executor, or adminiſtrator, upon a ſug- 
geſtion of a devaſtavit. So he ſhall have a guare impedit, for 
a diſturbance in the life-time of the teſtator. 


80 
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So he ſhall have an action upon the caſe againſt the ſhe- 
riff, for an eſcape of one taken for debt. If the eſcape was 
after judgment. 

Q. if he ſhall not have it for an eſcape on meſne proceſs ? 
Vide 1 Com. Dig. 261. Several references to caſes where it 
was dubious. 

So, for not returning his writ, and paying money levied 
upon a eri facias. Or, for a falſe return, that he had not 
levied the debt. | 

So, for an eſcape, tho? it was in the lifetime of his teſ- 
tator. Vide infra. So an executor ſhall ſue, for an eſcape 
of one in execution, upon a judgment by him as admini- 
ſtrator, where he had obtained letters of adminiſtration, not 
knowing of a will, which was afterwards found, whereby 
plaintiff was appointed executor. 1 Rol. 276. 

But fince theſe ſtatutes an executor, or adminiſtrator can- 
not have an action for a wrong to the perſon of his teſtator; 
as, for a battery, impriſonment, &c. 

Nor, for a prejudice to the freehold of the teſtator; as, 

wherefore he cut and carried away the graſs, for the graſs 
is part of the freehold. 1 Com. Dig. 260, 1. 
An executor or adminiſtrator ſhall have an action oh the 
caſe againſt an officer for removing goods taken in execution 
before the teſtator, &c. (the landlord,) was paid a year's 
rent. Stra. 212. | | 

The executor of the aſſignee of a bail-bond ſhall have an 
action; it is an intereſt veſted. Fort. 367. 


14. What Actions will lie againſt them. 


An action lies againſt an executor, or adminiſtrator upon 
every contract, debt, or covenant made by his te/tator, or 
inteſtate, which appears by any record, or ſpecialty. Tho' 
it be a ſpecialty of an inferior nature; as, fines, iſſues, &c. 
at aſſiſes, quarter-ſeſſions, by commiſſion of ſewers, or 


bankrupts, or at the leet, &c. Of. Exr. 169. 


So debt lies againſt the executors of a ſheriff, upon a 
a ape in an pion againſt the ſheriff for an eſcape. 

upon any debt, or contract without ſpecialty, where 

the teſtator could not have waged his law : as, in debt for 

rent upon a parol leaſe. So debt lies againſt an executor 

by a gaoler, for the meat and drink of the teſtator in priſon ; 


for in ſuch caſe he could not have waged his law. So upon 


an obligation, or covenant to inſtruct an apprentice in his 
' trade 5 


LEY 
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trade; tho” it ſounds as a perſonal act. So, upon a debt, 
covenant, contract, &c. which commences by conſent of 
the parties; tho” it ſound in for?, and damage. So, for rent 


upon a covenant in law. Action upon the caſe, upon an 


aſſumpſit in law. So, upon a ſpecial, or collateral promiſe 
ot the teſtator. 6 

So it lies againſt an executor, or adminiſtrator of one, 

who takes the fifths due to a miniſter by the fat. 12 Car. 2. 

c. 17. 

Or, of a ſheriff, who hath levied money upon a fer? facias, 
and not paid it. Or, of a common carrfer, for goods loſt 
by him. Or, of an intruder upon the king, who cuts trees, 
&c. of value. | 

Or, for a relief due by his teſtator to the lord of the ma- 
Kar. © - 

So an attaint upon the flat. 23 H. 8. c. 3. lies againſt an 
exccutor, tho” the ſtatute ſpeaks only of an attaint between 
the parties, and ſays nothing of the heirs, or executors. 1 


And. 342 5. — 


w 


15. What not. 


But an action does not lie againſt an executor, or adminiſ- 
trator, where the teſtator might have waged his law : As, 
in debt upon a ſimple contract. g Co. 87. ö. R. Cro. El. 600. 
R. 2 H. 4.14.6. | 

Where one may wage his law. Vide Com. Dig. tit. Plead- 
er. 2 N. 45. | 

Nor, debt upon a conceſſit ſolvere by cuſtom in an inferior 
court ; for he will be ouſted of his law by ſuch means. Nor, 
debt upon a ſubmiſſion by parol, and an arbitrament in the 
life-time of the teſtator. And if there be debt upon a ſimple 
contract, it will be error; tho” the defendant plead, or ſuffer 
judgment by nil dicit. 

Nor, for a perſonal wrong by the teſtator, or inteſtate ; 
as treſpaſs does not lie againſt an executor, or adminiſtrator, 


for a treſpaſs done by the teſtator, or inteſtate, to the lands, or 


goods of another. Or to his perſon by battery, &c. | 
Nor, does it lie againſt the executor of a gaoler, &c. for 
an eſcape. Nor, debt upon the tat. 2 Ed. 6. c. 13. for not 
ſetting out tithes, againſt an executor. So waſte does not 
lie againſt an, executor, or adminiſtrator. Nor, an action 
upon a penal ſtatute. | 
So debt does not lie againſt an executor upon a ſuggeſtien 
of a devaſtavit by his teſtator, cont. if the teſtator was exe- 
cutor de ſon tort. per Turner, Ch. B. 2 Lev. 133. 
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So, trover does not lie againſt an executor, upon a trover, 
and converſion by his teſtator. Per Fones, Pal. 330. Vide 
cont. 2 New Abr. 445. Sed qu? | 

If a man does work in expeQation of a legacy, he can- 
not ſue the executor. Stra. 728. 


III. The Manner of the Adminiſtration, 
1. By Payment of Debts. 


The office of an executor, or adminiſtrator conſiſts prin- 
cipally in the care of the funeral, in the probate of the will, 
in the payment of debts, and the payment of, or aſſent to 
r 

Nothing ſhall be allowed to an executor, or adminiſtra- 
tor for funerals, but the neceſſary fees and expence. Yet, if 
there are aſſets ſufficient, the allowance ſhall be according to 
the quality and degree. 

So, for the probate nothing ſhall be expended but the fees 
allowed by the ſat. 21 H. 8. c. 5. Vide ante, Div. II. 


o. 8. 

So nothing ſhall be allowed, if he compounds a debt, but 
that which he actually pays. So, if he pay a leſs ſum upon 
a judgment, obligation forfeited, &c. 4 

All the debts of the teſtator, or inteſtate ought to be paid, 
tho? they are upon ſimple contract. 

If the executor, or adminiſtrator pay a debt of his teſta- 
tor, or inteſtate, with his own money, it will be an admini- 
ſtration for ſo much. 

So if he retain to ſatisfy a debt to himſelf, 1 Com. Dig. 
263. 
I have before obſerved tantamount to this, that debts of an 
higher nature muſt not remain unpaid. 

So, if one obligor make the executrix of the obligee his 
executrix, and leave aſſets, the debts ſhall be preſently ſatis- 
fied by theſe aſſets, and no action lies againſt the other obli- 

1 

So, if the executor, without covin, give a bond for a 
debt of theteſtator, and . the teſtator's eſtate be diſcharged. 
1 Com. Dig. 263. w:- al 

The court will not allow an executor or truſtee any thing 
for his time and trouble, eſpecially if there is a legacy given 
him, even tho it appears he deſerved more. 3 P. N. 
249. 

Vor. II. 0 If 
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If the inteſtate dies, indebted for rent, and the adminiſ. 
trator becomes alſo indebted for rent of the ſame premiſſes 
in his own right, and pays a ſum in diſcharge of part of the 
inteſtate's debt, and then another ſum, without ſaying on 
what account, it ſhall be preſumed-it was ſtill in diſcharge 
of inteſtate's debt, and not of his own. Andr. 55, 

Teſtator dies indebted to plaintiff for coals, his wife (ex- 
ecutrix) receives more coals on her own account, marries 
defendant, who alſo receives more coals on his own ac- 
count, and makes ſeveral payments on account generally, 
which were ſufficient to difcharge the debts due from the 
teſtator, and from the wife whilſt ſole, and plaintiff ſues 
defendant only. Plaintiff not having any dire&ions from 
defendant, may apply the payments as he pleaſes, though 
defendant had the firſt right. Stra. 1194. | 


2. In what Order it ſhall be. 


The executor, or adminiſtrator ought to pay a debt due 
to the king, before any other. So, a debt upon bond to 
the king, though it be not upon record, ſhall be ſatisfied 
before any other. So, a debt forfeited by outlawry. And, 
if he be ſued for another debt, he may plead the debt to 
the king and no aſſets ultra. So, if execution be ſued 
againſt him upon a ſtatute or recognizance, when he is in- 
debted to the king, he may have an audita querela. So 
outlawry upon a judgment, where the land is ſeiſed, ſhall 
be ſatisfied before a judgment prior to the outlawry. 

But this extends not to a debt of the king, that is not 
of record: as, upon a contract for tin, Cc. Nor to a fine 
for admittance to a cop; hold of a manor of the king. Nor 
to an amerciament in a court of the king, not of record. 
Nor, to a fee farm rent, or other rent to the king, not due 
upon record. Dub. Off. Ex. 193. Nor, to a debt for- 
feited to the king by outlawry upon meſne proceſs, c. aſ- 
figned to the king. | 4 Un 

He who pleads a debt due to the king, muſt ſhew the 
record in certain. „ 8 ü 

After a debt to the king upon record, the executor, or 
adminiſtrator ought to pay a debt due by judgment. And 
this ſhall be paid, before a debt upon a ſtatute or recogni- 
Zance of an older date. Though the judgment be by con- 
feſſion, after a ſuit commenced. Though it be in an infe- 


rior court of record. Though the judgment be . 
5 | or 
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for a debt upon ſimple contract, And obtained againſt the 


executor, or adminiſtrator himſelf, Or, againſt one exe- 
cutor only, where there are ſeveral. Or, againſt an exe- 
cutor by the name of adminiſtrator ; or e contre. 

Though a debt upon ſpecialty be ſued before the debt 
upon judgment demanded. Though the judgment be con- 
feſſed, after a bill in equity by a bond creditor. | 

Though the judgment be entered, after the death of the 
teſtator, upon a verdict in his life-time. Fide poſt. this Div. 
But all judgments are equal, and a later may be paid be- 
fore a former. Though debt be brought upon the judg- 
ment; for that is not a waiver of the judgment. 

So a judgment upon a ſcire facias upon a recognizance, 
Sc. that he may have execution, ſhall be equal to a judg- 
ment, that he recover. by 

But a judgment, with a defeaſance executory, which is 
not yet broken, ſhall not be paid before other debts. 

So, if he hath not any notice. of a judgment, a ſtatute, 
or a recognizance, may be paid before it. 3 Mod. 11 5. 

Sed qu. de hoc? As judgments are upon record in the 


| king's courts, which are open to the inſpection of all per- 


ſons, and I conceive it is the duty of the executor, &s. to 
ſearch if there is any judgment againſt his teftator. _ 

If he confeſs a judgment upon a ſimple contract, and 
terwards judgment is given againſt him upon a bond, he 
cannot pay the ſecond judgment without the firſt ; for he 
might have pleaded the firſt, if he had not had aſſets fo 
both. | mg 

When all the judgments are equal, to a ſeire facias upon 
2a judgment quare executionem non, &c. the defendant cannot 
plead another judgment of an older or later date, and na 
aſſets ultra. Nor in debt upon a judgment. 

After judgments, debts due by ſtatute or recognizan 
ſhall be — before others. : 23 2 

So a decree in equity is equal to a judgment. R; 
three Bar. Powel cont. 3 Lev. 385. > Sal. F wa 
N. 2 Ver. 89. Next to a judgment; and though an execu- 
tor or adminiſtrator cannot plead it, he ſhall be aided in e- 
quity. 1 Ver. 143. | _—_ 
A ſtatute or recognizance ſhall-be intended for debt, if 
the contrary does not appear on the other ſide. And ſhalt 
be paid before a debt upon ſpecialty; though the ſtatuts 
Je dad, fat a eos 
' | te, or recognizance are in equal 
and the executor or ay may ſatisfy which he will 
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firſt.” And may pay a later, before another of an older 


e. 
So, if a ſtatute, or recognizance be for performance of 
covenants not broken, he ought to pay debts by ſpecialty be- 
fore them. | : 
After judgments, ſtatutes, and recognizances, the execu- 
tor, or adminiſtrator ought to pay debts upon ſpecialty. And 
he ought to pay a debt upon ſpecialty before a debt upon ſim- 
ple contract, tho the bond is not yet due. And he'ought to 
pay debts upon ſpecialty before a debt upon ſimple contract, 
tho” he be not ſued for them. 1 8 80 
Aſter debts by ſpecialty, debts by ſimple contract are to be 
paid. And he may pay debts by ſimple contract before a co- 


venant not broken, 
But an executor, or adminiſtrator may retain to ſatisfy his 


own debt, before he pays another debt of equal degree. O- 
therwiſe, if the debt to the other be of an higher nature. 
. An executor de ſon tort cannot retain for his own debt, 
Vide Adminiſtrator. Div. III. No. 3. 
_ His only way (if a creditor) will be, to plead plene admini- 
firavit, and get letters of adminiſtration, before trial of the 
3 | | 
An adminiſtrator durante minore ætate may retain for his 
own debt. Vide poſt, VI. | | 
And he may retain, tho? the teſtator's bond, be to another, 
for money to be paid to the adminiſtrator. Semb. Ray. 484. 
So he may pay amends or ſatisfaction for a covenant brok- 
en, before a bond; for they are in equal degree, and he may 
pay which he pleaſes firſft. | 
Or rent due upon a leaſe. for years. 'Tho' it be a leaſe by 
parol. And tho? the leaſe be determined. N 
So where debts are in equal degree, he may pay the who 
to one, leaving nothing for the other. Tho the debt of the 
other was firſt demanded. 1 Com. Dig. 266. cites Dub. Off. 
Ex. 206. But there is not any reaſon to doubt, as if he 
makes payment to one before the other ſue, he may plead 
plene admini ſtravit, and no aſſets at the commencement of 
the ſuit. If he has not paid, the other may commence a ſuit, 
to which the executor, &c. may immediately confeſs judg- 
ment, and plead it to the firſt action: however ſuch prefer- 
ences ought not to be given without very good, fair, and ſub- 
ſtantial reaſons. Where the eſtate is inſolvent, and all the 
debts of an equal degree, the affets ought to be divided among 
the creditors, in proportion to their reſpective debts; If = 
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refuſe ſo fair a propoſal, it may then be right, to confeſs a 
. or judgments; to ſome of the other creditors in 
truſt for themſelves, and thoſe that will come in, ſuppoſing 
the outſtanding creditors ſue. If they do not, diſtribution 
may be made to others, without the aſſiſtance of a judgment, 
as the repreſentative may, if occaſion requires, afterwards 
plead, fully adminiſtered. | 

As to payment of debts of an equal degree, viz. paying 
ſome wholly and leaving others entirely unpaid, it is nat ma- 
terial tho* the debt paid was not due at the death of the teſ- 
tator, but became due afterwards, So, if a ſuit be commen- 
ced by one, he may pay the other, before he hath notice of 
the ſuit. 

So, if the ſuit be in equity, he .may pay debts of an equal 
or higher nature, before a decree. . 

The return of ſummons, or diſtreſs of the ſheriff is not 
notice, if he be not perſonally ſummoned. Dal. 37. 

Bu. If the ſummons be left at his houſe ? 

After notice of a ſuit, he cannot pay another debt of the 
fame, or inferior degree, before judgment for it. And 
therefore if he be ſued upon a bond, he cannot pay another 
bond not ſued before it. 2 Cro. g. for upon plene adminiſtra- 
vit, he cannot give in evidence, payment after the action 
commenced. R. Dy. 32. a. Or, if he hath paid ſince the 
action. before notice, he ought to plead, that he had not no- 
tice till ſuch a day, and plene adminiſiravit before. 1 Com. 
Dig. 264-6. 

Creditors by judgment at law, and creditors by decree in 
equity, ſhall be equally paid by an executor, without prefer- 
ence. Bunb, 48. | 

If A. and B. are partners, and A. gives bond to a truſtee. 
to pay his wife 1000/. at his death, and dies, and B. adminiſ- 
ters; this bond hath preference as to A.'s ſeparate eſtate, but 
as to partnerſhip eſtate, ſhall come after all partnerſhip credi= 
tors. 3 P. V. 180. | | 

The executor of an executor who intermeddles with. 
goods, but dies before probate or election made to retain, 
may retain to ſatisfy his debt.  Semb. Ibid. 1 

Lr againſt an inteſtate, entered in his life-time, 
muſt be preferred. 3 P. V. 398. 13 

The ſtatute of frauds, which enaQts that judgments ſhall, 
bind land, but from the ſigning, concerns only purchaſers, 
and not creditors : therefore judgments on warrants of attor- 
ney, entered aſter inteſtate's death, are good Judgments, 
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from the firſt day of term, when inteſtate was alive. 3 P. 
W. 398. | 
If — ſiſters intitled to ſeveral ſums of money, and to 
an account of their father's perſonal eſtate, agree to let thoſe 
ſums remain with their hrother on his giving them a bond 
for 1000. they ſhall be creditors for a enable conſideration, 
tho' the money did not amount to ſo much. 3 Athyns 481. 
If A. 1n his life-time hath covenanted with B. and C. to 
leave by his will (or that his executors, &c. ſhall pay) 7ool. 
to them, in truſt, to pay the intereſt to his wite for life, then 
to be divided among their children, and for default, as he 
ſhall appoint ; and binds himſelf, his heirs, Cc. in a penal- 
ty for performance, and dies without iſſue and inteſtate ; B. 
adminiſters, he may retain aſſets againſt a bond creditor, 


3 Burr. 1380. 
| 3. By Payment of Legacies. 


After debts, an executor, or adminiſtrator cum teſtamento 
annexo ought to pay the legacies given by the teſtator. And 
an executor, or adminiſtrator was compellable to account 
before the ordinary by the common law, tho' he was not 
bound to ſwear to or prove his account; when cited ex 
officio, or by a creditor. 

So, at the ſuit of a legatee he was compellable to prove 
his account, if there were no aſſets upon the account deli- 
vered, and he would not pay the legacy. So now, at the 
ſuit of a perſon intitled to diſtribution ; for he is in nature 
of a legatee. | 

So, where an adminiſtrator gives a bond according to the 
ſtatute 22 & 22 Car. 2. c. 10. to make account at ſuch a 
day, and will adminiſter, he muſt give in his account at the 
day, without citation, if a court be then held. Ard ſuch 
account may be examined at the inſtance of any, who hath 
an intereſt in it. 

Yet, otherwiſe it ſhall not be examined. Nor ſhall a 
creditor have an affignment of the bond to ſue for non-pay- 
ment of a debt to him, or for a deuaſtavit, Qc. 

But an executor ought not to pay a legacy to him, who 
cannot take it; | 
If there are not aſſets for all the legacies, the legatees 
muſt abate in proportion. And the executor may take ſecu- 
rity to refund, if debts afterwards appear. And therefore, 
if he pay legacies without ſecurity to refund, and a debt after- 
wards appears, it will be a devaſtavit. Vide poft. _— ; 

ay- 
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Tho! it be for a covenant broken after the legacy paid. 1 
Com. Dig. 266,7. : 
Payment of a legacy into the hands of an infant is good. 


4. By performing according to his Power or -Truft, 
If the teſtator gives his executor a power, or authority 
for any particular purpoſe, he ought to purſue his power, or 
authority ſtrictly, according to the intent of the teſtator. 


5. By Aﬀent to a legacy. 
When neceſſary. 


If a man deviſe lands, which he hath in fee, to another 
in fee, in tail, or for life, the deviſee may. enter without 
the aſſent of the heir, or executor. And the freehold will 
be in him before entry. So, if he deviſe to another for years, 
the deviſee may enter without aſſent. And if the heir enter 
before the deviſee, he may have an ex gravi querela. Co. 
Lit. 111. 4. BR 
This mode of proceeding is now obſolete, an ejectment i 
much more eligible. RP 

But, if a man deviſe to another goods or chattels real or 
perſonal, the deviſee cannot take them, without the aſſent 
of the executor, Tho? the goods are at the death of the 
teſtator in the hands of the legatee himſelf. Tho? the teſ- 
tator appoint, that he may take them without aſſent. Tho 
the deviſe be of goods in ſpect, 

So, if the deviſe be to the executor himſelf, he ſhall take 
them as executor *till his election to have them as legatee. 


"Tho! all the debts are paid, without the term, or chattel 


deviſed to the executor. | 
Deviſe of a term for years to the executor for life, he 
takes as executor and not as legatee, Unleſs a ſpecial aſſent 


thereto, as to a legacy; as paying a ſum charged thereon. 
Stra. 70. | 


6. What ſhall be an Aſſent, 


'The aſſent of an executor ſhall be expreſs, or implied. And 
therefore, if the executor requeſt the legatee to difpoſe of 
the legacy, that amounts to an aſſent. Or, ſend another to 
the legatee to purchaſe it of him, Or offer money to the 
legatee for the purchaſe. 

So, 
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So, if the executor take a grant, leaſe, &c. foe en 
gatee, of the thing, or term deviſed. Or, a grant, &c. 
in truſt for the legatee. 

So, if the legatee himſelf be executor, and ſays, he will 
take according to the will, that amounts to an aſſent to have 
it as legatee. - - Or, reciting, that he hath a term by deviſe, 
grants it over. So, if he takes the profits to his own uſe. 
Or, repair the tenements deviſed at his own charge. Or, 
perform a condition, or truſt, Wc. annexed to the deviſe. 
Or, exclude a co-executor. 

805 if a term be deviſed to the executor for life, and af- 
terwards to another; if he ſays, that the other will have it 
after him, it will be an aſſent to have it as executor. 1 
Lev. 25. 

So, an aſſent to an eſtate in Nun in der 3 is an aſſent to a 
preſent eſtate. And an aſſent to the firſt eſtate, i is an aſſent 
to the deviſe over. 

So an aſſent to a deviſe of a chattel leaſe, is an aſent to the 
deviſe of a rent out of it. Or, to a condition, or contin- 
gency annexed. 

So, an aſſent to take part as — 5 legatee, is an aſ- 
ſent 1 take the whole reſidue as legatee. 1 Com. Dig. 
267, 8. 


7. What not, 


But, if the executor, being a legatee, enter into the term, 
but do not prove the will, that does not amount to an aſſent 
to have it as legatee. Or, if he ſay, that the teſtator left 
all to him. 

If an executor, being a legatee, leaſe, &c. by the name 
of executor, that amounts to a claim as executor. 


8. By whom it ſhall be. 


If there are ſeveral executors, an aſſent by one is ſuſici- 
ent, 

If the deviſe be to one executor, he may take by his own 
aſſent, without the others. So, if there be a deviſe to all 
the executors generally, one of them may aſſent for his 
part, 


If a wife be executrix, the aſſent of her huſband is ſuffi- 
cient. And the huſband may ele& for his wife, to take as 


legatee. 
leg 80 


l 
go an executor may aſſent to a legacy, before probate. 
Vide ante Div. II. No. . | 
But a feme covert, cannot aſſent to a legacy. Vide 1 Sid 
185. | | | 
Nor, an executor within the age of ſeventeen years. 
If an executor refuſe his aſſent without cauſe, he may 
be compelled to it, by a court of equity. And, if he once 
aſſent, he cannot afterwards diſſent. 


If he aſſent upon a condition ſubſequent, the condition is 
void. 1 Com. Dig. 268. 


IV. Adminiſtration by a Feme Covert. 


If a feme covert be named executrix, ſhe may adminiſter, 
without the aſſent of her huſband. And if ſhe proves the 
will, a refuſal by the huſband is of no avail. So, if ſhe re- 
fuſe, an acceptance by the huſband is of no avail. | 
So, if a feme covert be next of kin to an inteſtate, adminiſ- 
tration ſhall be granted to her. Vide Adminiſtrator, Div. II. 
No. 6. 

But, if a feme covert be executrix, or adminiſtratrix, 
miniſtration by the huſband, binds her. So, if he ad 
niſter without her aſſent. And a gift, or releaſe by the 
huſband alone, is good. So, if the huſband alone, 
recover a debt due to the wife, as executrix, upon a pro- 
miſe to him, it will be a devaſiavit for ſo much. So, if 
the huſband eſloines the goods, it will be a devaſtavit by the 
wife. ; 

So, the wife, without her huſband, cannot diſpoſe of the 
teſtator's goods. So, if the wife alone releaſe a debt with- 
out payment, it is not good. 1 Com. Dig. 269. cites Off. 
Ex. 297. ront. 1 And. 117. 

Yet the goods of the teſtator are not veſted in the huſ- 
band. And the huſband cannot ſue, or be ſued in right of 
the teſtator, without his wife. 1 Com. Dig. 269. 


V. Adminiftration by an Infant Executor, after Seventeen. 


After the age of ſeventeen, and before twenty-one, an 
infant executor may adminiſter, and may diſcharge a debt 
upon payment. And ſell a chattel real, &c. for payment of 
debts. So, if a ſale by an infant executor be for money for 
the debts of the teſtator, and for payment of what he him- 
ſelf owes for neceſſaries, it will be good. Though the ſale 
be at an under value. | RING 

But a releaſe by an infant executor, for more than he re- 
ceived, is void for ſo much. So, if he releaſe a bond upon 
% 4 1 , , N Pay 
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5-6 — — — there was a reaſon in 
equity for the payment of the penalty. 1 Com. Dig. 269. 
Cites, per three 7. Cro. cont.) 1 Rol. 730. 1. 35. Cro. Car. 
49% Jon. 400. 

So any act by him, that will be a devaſtavit, is void. Id. 
cites, Semb. 1. And. 117. Cro. Car. 490. 


VI. Adminiſiration by an Adminiſtrator, durante minore ætate. 


If an executor be an infant, adminiſtration ſhall be granted 
to another during his minority. So, if an infant be intitled 
to the adminiſtration, adminiſtration ſhall be granted to ano- 
ther during his minority. Vide Adminiſtrator. Div. II. No. 
6. 

But the adminiſtration ceaſes, when the infant executor 
attains the age of ſeventeen years. And if there are ſeveral 
executors, when any one attains ſuch age. 

Vet where adminiſtration is granted during the minority of 
one intitled to adminiſtration, it does not ceaſe until his 
age of twenty-one years. Vide Adminiſtrator, Div. II. No. 
6. | 

An adminiſtrator during the minority of any one intitled to 
adminiſtration, has, for the time, all the power and authori- 
ty of an abſolute adminiſtrator. 

So, if a man appoint an infant his executor, and that ano- 
ther ſhall have the adminiſtration during his nonage ; he is 
executor for the time, and ſo long has the authority of an ab- 
ſolute adminiſtrator or executor. Though he be made by 
the will adminiſtrator, only for the benefit of the infant exe- 
cutor. 

So, if adminiſtration be granted by the ordinary during the 
minority of an infant executor generally, the adminiſtrator 
may pay the debts of the teſtator. And, if he give his bond 
for a debt of the teſtator, he may retain of his goods to the 
value. So, he may ſell, or diſpoſe of the goods of the teſ- 
tator, if they are peritura. Gr for payment of debts. So, 
he may retain for his own debt. So, he may receive debts 
due to the teſtator. And diſcharge, and acquit them. 

So, he may maintain #rover for the goods of the teſtator ; 
for the property is in him. Or, other actions for debts due 
to the teſtator, &c. | | 

So, he may aſſign a term for years. Or, demiſe it for a 
leſs term. | 
| But 
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But he is only in nature of a bailiff, and ought to account 
to the executor. So, if he has adminiſtration granted to him 
ſpecially in commodum executor', he cannot make leaſes of 
chattels real of the teſtator. | 

It the adminiſtrator, durante minore ætate continue in poſ- 
ſeſſion of the goods after the executor attains the age of ſe- 
venteen years, he may be ſued by a ſtranger. And, if he has 
waſted the goods before the full age of the infant executor, 
he may afterwards be charged upon che ſpecial matter. 

So. the executor, when probate granted, ſhall have detinue 
againſt him, or a ſuit in the eceleſiaſtical court for the goods. 

But, if an adminiſtrator, durante minore etate, adminiſter 
in part, and deliver to the executor at his full ave all the reſi- 
due, he cannot be charged by a ſtranger. . Or, if he deliver 
to the executor only part, who relcaſes to him the whole. 
Per two F. 1 Mod. 174, 5. Semb. Cre. El. 43. 1 Com. Dig. 
270, 1. | | 

Adminiſtration granted during the minority of four chil- 
| dren, does not determine on the marriage of one of them to 
a huſband of full age. Per King C. and Raymond, C. F. 3 
P. V. 19. 

Adminiſtration granted during the minority of an infant 
executrix under ſeventeen, does not determine on her marry- 
ing an huſband of age. Per King C. and Raymond, C. J. de- 
nying Prince's caſe, 5 Co. g. to be law, as not mentioned 
by other reporters of the ſame caſe. Ibid. 

Nor, on. the death of one of the infants. Per King C. 
and Raymond, C. F. contrary to Brudenet's caſe, 5 Co. Ibid. 


VII. Adminiſtration by an Executor, of an Executor. 


If the executor prove the will of his teſtator, and dies, 
his executor ſhall adminiſter to the firſt teſtator. Vide Admi- 
niſtrator, Div. II. No. 6. 

But, if the executor die inteſtate, his adminiſtrator ſhall 
not be executor to the teſtator. Vide Id. 

Nor, the executor of another co-executor, who was dead 
before. | 

Nor, the executor of the executor, who proved the will, 
though the other executor who ſurvived, refuſed. 

The executor of an executor, hath the ſame intereſt in the 
goods of the firſt teſtator, as the firſt executor. And ſhall 
plead, plene adminiſtravit, Fc. in the ſame manner. And 
ought to adminiſter the goods in the ſame manner, | Y 

Y 
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By the ſtat. 25 Ed. 3. c. 5. Executors of executors ſhall 
have actions of debts and goods of the firſt teſtator, in the 
ſame manner as the teſtator himſelf; and ſhall anſwer to o- 
thers as the firſt executor ſhould do. | 

By the fame ſtatute, he ſhall have execution of the fla. 
tutes-merchant, and recognizances to the firſt teſtator. 

If a teſtator hath a ſtatute-merchant certified into chancery, 
and an extent upon it, and before the return of the extent 
dies, his executor or adminiſtrator may ſue out a /iberate up- 
on it without a new certificate or extent. 

And the executor of the executor of B. may be named 
directly, executor to B. 

But before the flat. 17 Car. 2. c. 8. If an executor had a 
judgment for a debt of his teſtator, and died inteſtate, the 
adminiſtrator de bonis non ſnould not have had a ſcire facias upon 
this judgment for want of privity, but ought to have had debt 
de novo for the ſame demand, as adminiſtrator to the firſt teſ- 
tator. | | 
If an adminiſtrator had judgment, his executor, or admi- 
niſtrator ſhould not have had a ſcire facias upon it. 

Otherwiſe, if the executor, or adminiſtrator had judgment, 
and had ſued execution upon it by elegit, though the debt 
was not levied ; for thereby the intereſt was veſted in him. 

If the executor, or adminiſtrator hath judgment for the 
goods of the teſtator taken out of his poſſeſſion, his executor, 
or adminiſtrator ſhall have a ſcire facias upon it, and account 
for them to the adminiſtrator, de bonis non. 

And now, by the fat. 17 Car. 2. c. 8. made perpetual by 
the flat. 1 Fac. 2. c. 17. an adminiſtrator, de bonis non, Cc. 
may ſue a /cire facias, and take execution on ſuch judgment 
after verdict. 

And, if execution after judgment upon a verdict be ſued, 
and the money levied, the adminiſtrator, de bonis non, &c. 
= have it. 

r, by the equity of this ſtatute, if the ſheriff return, re- 
maining in his hands for want of buyers, he may ſue a vend* 
exponas, or diſtr nuper vie, | 

So, upon a judgment by default, if the adminiſtrator ſue 
execution, and die, when the goods are in the hands of the 
ſheriff, the adminiſtrator, de bonts non, &c. ſhall have the mo- 
ney brought into court. | 

So, the executor of an executor ſhall have eſcape againſt 
the ſheriff, for the eſcape of one in execution, at the ſuit of 
the firft teſtator. 1 Com. Dig. 271, 2, | 


So 
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So now, by the flat. 8 & g V. 3c. 10. If plaintiff die 
after interlocutory, and before final judgment, the action ſhall 
not abate, if ſuch action might originally be ſued by his exe- 
cutor, or adminiſtrator; but the executor, or adminiſtrator 
may have a ſcire facias againſt the defendant, or, if he die, 
againſt his executor, or adminiſtrator ; and if the defendant, 
his executor or adminiſtrator appear, and ſhew no cauſe to ar- 
reſt the final judgment, or, on a ſcire feci, or two nikils, 
make default, a writ of enquiry ſhall go, and being executed 
and returned, judgment final ſhall be given againſt the defen- 
dant, or againſt his executor, or adminiſtrator. | 

So, if the defendant die after interlocutory, and before fi- 

nal judgment, the plaintiff, or, if he die, his executor or 
adminiſtrator may have a ſcire facias againſt the executor, or 
adminiſtrator of defendant, &c. 
But if the defendant die before final judgment, and a ſcire 
facias is ſued againſt his executor, or adminiſtrator, the judg- 
ment in the ſcire facias muſt be againſt the executor or admi- 
niſtrator and not againſt the inteſtate, tho* the action was 
commenced againſt him. Semb. 1 Salk. 42. 


VIII. Diſtribution of Inteſtates Eſtate. 


When the executor had fully adminiſtered, and paid all the 
legacies and debts of his teſtator, the ſurplus, (if there was 
any,) belonged to himſelf, tho' he was not named reſiduary 
legatee. Fs | 
So, an adminiſtrator, ſince the flat. 21 H. 8. c. 5. was 

not compellable to account for the ſurplus after debts, &c. 
pn had it to himſelf; for 'the ſtatute intended him a 
t. 


And, if the ordinary had required a bond of him to make 
account, or diſtribution of the ſurplus, a ptohibition would 
go. Or, if he had proceeded to inforce a diſtribution, tho? 
the adminiſtrator had agreed to make one. 1 Com. Dig, 


272. a 
"But now by the /iat. 22 & 23 Car. 2. c. 10. made perpe- 
tual by the flat. 1 Fac. 2. c. 17. the adminiſtrator ſhall diſtri- | 
bute what remains clear of the inteſtate's' goods, after his 
debts, funeral, and juſt expences allowed, to his wife, chil- 
dren, - or next of kin, viz. one third to the wife, and the reſt 
to his children, or, (if any of them be dead,) their legal re- 
preſentatives: any child advanced in the parent's life to the 
value of the dividend, ſhall have no ſhare with the I 

ren, 
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dren, unleſs the heir: If advanced, but not to the value, he 
ſhall have ſo much as will make his ſhare equal with the other 
children: And che heir at law ſhall have an equal ſhare with 
the reſt, tho* adv.nced in his father's life, without regard to 
land by deſcent, or otherwiſe. 
By the ſame ſtatute, if there be no children, nor repre- 
ſentatives of them, a moiety ſhall be to the wife, the other 
moiety equally to his next of kin, in equal degree, and their 
repreſentatives; provided no repreſentation be among collate- 
rals after brothers, and ſiſters children. 

If no wife, all ſhall be diſtributed to the children. If no 
wife, nor children, all to the next of kin equally. 

A brother, or ſiſter of the half blood, ſhall have an equal 
ſhare, with thoſe of the whole blood; for they are in equal 
degree. Vide various authorities. 1 Com. Dig. 273. 

Diſeibution fhall be made to the ſeveral ſtocks, which are 
in equal degree of kin. And if any be dead, the repreſenta- 
tive to the remoteſt degree in a lineal deſcent, ſhall be admit- 
ted to the ſhare of his parent. | | 

If there be only one ſon, or daughter, the whole ſhare of 
the children goes to him, or her. 

If there be a grandmother and alſo an aunt, the whole 

to the grand-mother ; for ſhe is neareſt, 

If three brothers, who are dead, have ſeveral iſſues, the 
one two, the other three, the other five, all ten take in equal 
degree; for they ſhall take as next of kin; and not in repre- 
ſentation to others. | | 

If a ſon, or daughter die in the life of the father, he ſhall 
have all without diſtribution, for he is next of kin. So, the 
mother would have had. | 

But now by the at. 1 Fac. 2. c. 17. If after the father's 
death, any child die inteſtate, without wife, or iſſue, in the 
life of the mother, every brother and ſiſter, and their repre - 
ſentatives ſhall have an equal ſhare with the mother. 

If hedie without iſſue, having a wife, every brother, and 
ſiſter ſhall have an equal ſhare with the mother, of the moi- 
ety diſtributable. 1 Com. Dig. 273. 

By the flat. 29 Car. 2. c. 3. the ſtatute 22 & 23 Car. 2. c. 
10. does not extend to a feme covert inteſtate 3 but the huſ- 
band ſhall have adminiſtration, and her perſonal eſtate, as 
before. This was doubted before. 2 Mod. 20. 

The fat. 22 & 23 Car. 2. c. 10. is introductive of a new 
law, and therefore, ſhall be ſtrictly expounded in reſtraint 
of diſtribution. k | | 

No 


ä 
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No one ſhall have a ſhare as repreſentative, except the 
iſſues of a brother, or ſiſter to the inteſtate, and not of an 
uncle, or aunt. 

If a brother of the inteſtate hath a grandſon, and a ſiſter 
hath a ſon, or daughter, the grandſon ſhall not have diſtribu» 
tion with the ſon, or daughter of the ſiſter. 

Every ſon advanced by the father in his life-time, except 
the heir at law, ſhall put his advancement into Hotchpot, be- 
fore he ſhall be admitted to a diſtribution. | 

So, the heir at law, if he be advanced out of the perſonal 
eſtate. Tho' his advancement be only, the uſe of furniture 
for his life; for it is an advancement pro tanto, 

So, the younger ſon, tho? he takes as heir by Borough Eng- 
liſh, by deſcent ; for he is not properly heir at law, 

So, a portion for a daughter, to be raiſed out of lands at 
age, or marriage, will be an advancement to the daughter, 
when ſhe marries, tho” ſhe was within age, and unmarried at 
the death of the teftator. 1 Cm. Dig. 273, 4. 

By the flat. 22 & 23 Car. 2.c. 10. no diſtribution ſhall be, 


till one year after inteſtate's death. 


And then the party ſhall give bond with ſurety to refund 
his rateable part towards any debt and charges, which ſhall 
be recovered againſt the adminiſtrator, or appear due from 
the inteſtate. 1 Com. Dig. 274. 

So by the ſame ſtatute, diſtribution ſhall not be, where ad- 


. miniſtration is granted cum teſtamento annexo; for the will 


ſhall be purſued. 

Yet the next of kin hath an intereſt veſted in him before 
diftribution, and if he die within a year after the inteſtate, 
his executor, or adminiſtrator ſhall have his ſhare. 1 Com. 
N. 274: 
So, if he make a will, and deviſe his ſhare, it ſhall go to 
the deviſee. | | . 

So, if the next of kin be a feme covert and die, and then 
her huſband dies before adminiſtration to his wife, it goes to 
the executor, or adminiſtrator of the huſband. 1 Com. Dig. 
274. cites Dub. 2 Ver. 302. 

If an adminiſtrator refuſe to make diſtribution, he may be 


compelled to it in Chancery. 


So any one intitled to diſtributionmay compel him to prove 
his account, and to be examined upon oath as to it. 

So a mandamus lies to the ſpiritual court to make a diſtri» 
bution to him, who has a right, if they do it not. Semb. 1 


.v 


Salk. 251. 1 Com. Dig. 274. 
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If inteſtate hath ſeveral brothers and ſiſters, ſome of the 
whole and others of the halt blood, who all die in his life- 
time, all leaving ſeveral children, the diſtribution ſhall be 
per capita, for they take as next of kin to inteſtate. If one 
of inteſtate's brothers, or ſiſters ſurvives him, the children 
of the reſt, muſt take only by repreſentation, i. e. per ſtirpet; 
and there is no diſtinction between the whole and the half 
blood. Fanſon v. Bury, H. 1:23. Clarkſon v. Spateman, M. 
1688. Wall v. Theedham, T. 1711. Bunb. 157. Davers v. 
Dewes, T. 1730. 3 P. V. 40. 

If inteſtate dies without iſſue, leaving a wife, brothers, 
ſiſters, and mother, the wife takes a moiety, and the mother 
hath a ſhare of the other moiety in common with the bro- 
thers and ſiſters. Stra. 710. 

Borough Engliſh lands ſhall be height into hotchpot, on 
the ſtatute of diſtribution. Per Jekyll, M. R. Pratt v. Pratt, 
P. 5 Geo. 2. Stra. 9 

"But this decree os reverſed by Talbot C. who determined 
that the youngeſt ſon ſhould have his full diſtributive ſhare of 
his father's perſonal eſtate, notwithſtanding the deſcent of 
lands in Borough Engliſh to him; and ſo again in Lutwyche 
v. Lutwyche, P. 8 Geo. 2. Caſes i in the time of Talbot, 276. 

A poſthumous brother of the half blood ſhall take under 
the ſtatute a ſhare of his inteſtate brother's perſonal eſtate. 
1). ezey 156. 
The granddaughter of ſiſter, and the daughter of aunt of 
inteſtate, are in equal degree, and the diſtribution ſhall be 
equal. I Vezey, 333. 

Debts follow the perſon of the creditor, not of the debtor ; 
therefore if an Engliſhman reſiding and dying here, and ad- 
miniſtration taken out here, hath debts due to him in Scot land, 
or abroad, they ſhall be diſtributed according to the law of 


England. 2 Pezey, 35. 


IX. Devaſtavit. 


1. What ſhall be. 


If an executor or adminiſtrator ſell, imbezil, or convert 
to his own uſe the goods of his teſtator, or inteſtate, before 
debts or legacies paid, it will be a devaſtavit. So if he pays 
that which need not be paid. Or, pay a legacy, or a debt 
of an inferior nature before another of a — ho 
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If he diſcount a debt due 3 the teſtator to a i 
out of his own 3 

So, if he d _ of F. . at an undervalue. Tho they 
are ſo appraiſed. 227. Q. de hc? if there is 
not any fraud. 

So, if he accept a note, covenant, Cr. in ſatisfaction of 
a debt, which is not paid. 

So, if he releaſe, or acquit a bond, being forfeited. Fide 
oft. No. 2. Or, cancel, or deliver it to the obligor. 

So, if he releaf e an action to another, who took the goods 
of, or did a wrong to the teſtator, it will be a devaſtavit to 
the value of the goods, or damages. 

So, if he ſubmit a debt due to the teſtator, &c. to arbi- 
tration, and the arbitrators do not make a recompence to the 
full value, it will be. a devaſtavit for the reſidue. Off. Ex. 
22 

But as a Jury are, by their verdict, to determine, devaſ- 
tavit vel nm, if the reference was fair, and intended to avoid 
expences of law, I ſhould not much fear aj Jury finding a de- 
vaſtavit, for the fault of arbitrators. 

If he pay a debt upon an uſurious contraQ, itis a e. 
vit. Per Tel. Ney 120. 

But I conceive it muſt appear upon the face of the con- 
1 to be uſurious, and then the ſtat. renders the contract 
voi 

So, if he with the executor de ſon tort, and accept 
his covenant for payment, it will be a devaſtavit for ſo . 
tho* nothing be paid. 

So, if an executor, or adminiſtrator hath aſſets to "the 3 
mount of 100/. and is ſued in two actions, and confells 
judgment to 100 ,. value in each, he ſhall be charged with 
2001. as if he had given bond for ſo much. So, if he be ſued - 
upon bond, and upon ſimple contract, and ſuffer judgment 
in both, without pleading the bond to "the action upon ſim- 
ple contract, or the judgment in the action upon ſimple con- 
tract, to the action upon the bond, he ſhall be charged with 
both judgments, tho” he hath aſſets only for one. 

So, if he ſuffer a judgment for principal and intereſt in- 
curred fince the death of the teſtator, it will be 2 e 
for the intereſt. R. 2 Lev. 40. I 

- Bu. If he had not aſſets to pay the principal? _ 

* te tavit by the huſband binds Go wit an, 
Dig. 27% 
ln W * 4 bt. What 
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But a receipt for ſo much due upon a bond as he receives, 
is not a deva/tavit for the reſidue. Nor, a parol ronment, 
that he will not ſue for the penalty. Nor, a delivery into 
another's hand, that it may not be ſued. | 

So, diſpoſing of the goods of the teſtator to his own uſe, 
is not a devaſtavit; if he pays debts of the teſtator to the 
value, with his own money. 

So, if he loſe a bond due to the teſtator; for he hath a 
remedy for the debt in equity : but he ought to purſue it. 
Dub. 2- F<. .200-.. . . 

So, if he compound an action of trover, for the goods of 
the teſtator, and take a bond for the money to be paid at a 
future day, it is not a devaſiavit ; but the money for which 
the bond is taken, is aſſets immediately. | 

So, a releaſe by an executor of full age, upon payment of 
principal and intereſt due upon a forfeited bond, is not a de- 
vaſtavit. Vide ante No. 1. "je 

So a deveſiavit by one executor does not charge his com- 
ion. 
So the executor of an executor ſhall not be charged by a 
devaſtavit made by the firſt executor ; for it is perſonal, tho? 
it be in the caſe of the king. 1 Com. Dig. 275. 

If there are arrears of rent on a leaſe of leaſehold premiſ- 
ſes, and tenant becomes inſolvent, and the adminiſtrator re- 
lea ſes the arrears, and PE him a ſum of money to quit 

eſſion; if it appears for the benefit of the eſtate, he ſhall 
be allowed both. 3 P. FW. 381. : 
Three adminiſtrators appoint a receiver, each adminiſtra- 
tor liable only for what he himſelf receives. Barnes 440. 


| 3. Remedy upon a Devaſtavit. 


If an executor or adminiſtrator be guilty of a deva/iavit, 
and there is afterwards judgment againſt him for a debt of 
the teſtator, or inteſtate, and upon a fer; facias thereon, nul- 
I bons be returned, a ſpecial ſcire facias ſhall go to the ſhe- 
riff guad de Bonis teſtatoris Qc. et ſi conſtare poterit quad devaſ- 
tauit, tunc de bonis propriis, c. 193 
Or, if after nulla bona returned, a feſtatum be entered up- 
on the roll guad devaſtavit, a writ of enquiry ſhall be directed 
to the ſneriff, and if by inquiſition the devaſtavit be 3 
a 
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and returned, there ſhall be a ſcire facias quare executionem non 
de propriis bonis; and if upon that the ſheriff return ſcire fect, 
the executor, or adminiſtrator may appear, and traverſe the 
inquiſition, 

If he appears, and traverſes, and it be found againſt him, 
the judgment ſhall be de bonis propriit. So, if he appears, 
and afterwards makes default. So, if upon the ſcire facias 
the ſheriff does not return ſcire feci, but two nihils, | 

But a ſcire facias quare executionem non de bonis propriis, does 
not lie, without a devaſtavit returned, or found. And an 
executor is not injured by this courſe; for, tho? he cannot 
traverſe the inquiſition, when he does not appear, nor ſhall 
have an action againſt the ſheriff for a falſe return, yet he 
may be relieved by an audits guereld. 

$ the ſheriff may return a devaſtavit upon the fieri facias, 
but it ſhall be at his peril; for the inquiſition is for his ſecurity. 

So, after a judgment againſt an executor, or adminiſtra- 
tor, the plaintiff may have debt againſt him, in the debet 
and detinet, upon a ſuggeſtion of a devaſtavit. Tho? the 
judgment be erroneous, till it be reverſed. 

But he ſhall not have debt in the debet and detinet, upon a 
ſuggeſtion of a devaſtavit, where he ſues upon the bond of 
the teſtator. Nor, ſhall he have a ſcire facias againſt an 
executor, upon a bare ſuggeſtion of a devaſtavit. 

So debt does not lie againſt the executor of an executor 
upon a devaſtavit by the firſt executor. 1 Cam. Dig. 276. 
But this is altered by ſtat. 30 Car. 2 ſtat. 1. c. 7. and 4 & 
5 V. & M. c. 24. Y12. Vide poſt. this diviſion. 

Upon a judgment againſt huſband and wife executrix, if 
ſhe furvives, debt does not lie, ſuggeſting a devaſtavit by 
the huſband; for tho' chargeable for the waſting by the huſ- 


band, ſhe ſhall not be charged de bonis propriis for coſts re- 


covered againſt the huſband. 

5 the ſtat. 30 Car. 2. c. J. made perpetual by the 
ſtat. 4 & 5 W. & M.c. 24. F 12. Executors, or adminiſ- 
trators of any, who as executors de ſon tort, or as adminiſ- 
trators, ſhall waſte, or convert to his or their own uſe, goods 
or aſſets of any perſon deceaſed, ſhall be liable in the ſame 
manner as their teſtator, or inteſtate would have been. 

And upon this ſtatute, the executor, or adminiſtrator of a 
rightful executor or adminiſtrator, ſhall be charged upon a 
devaſtavit of the teſtator, or inteſtate, for the word admi- 
niſtrator comprehends him, | 
Execution ſhall be upon a devaſtavit, as for his own 
proper debt, by capias — or elegit. 

* 2 


But 
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- But a debt by devaſtavit ſhall be only of the nature of a 
debt by ſimple contract. And therefore, the executor of 
him, who was guilty of the devaſtavit, may retain for his 
debt before payment of the debt due by the devaſtavit. x 
Com. Dig. 276,7. 

If a devaſtavit is returned againſt a feme covert executrix, 
and her huſband, that ſufficient goods have come to their 
hands which they have waſted and converted to their own 
uſe, it is good; the converſion is not neceſſary, and may be 
rejected; and judgment ſhall be de bonis propriis of both. 
Stra. 440. | 

Executor de ſon tort of executor de ſon tort, is not liable 
for a devaſtavit committed by the firſt, either at common 
law, or by ſtat. 30 Car. 2. c. 7. Andr. 252. 


ADMINISTRATOR. 
1 Adminiſtrator, By the common Law. 


Anciently, the care of an inteſtate's goods ſeemed to be 
under the direction of his lord, unleſs he died in war; but then 
It was under the direction of the temporal court, where the 
goods were. And the opinion, 9 Co. 38. 5. Henſloe, that 
the king had the care of them, is not true. Vide Seld. 
Furiſd. of Teftaments, I. 2. c. 1, 2. 5. 

In the time of king John, the king by Magna Charta, 1) 
Foh. granted, Si liber homo inteſtatus deceſſerit, catalla ſua per 
manus propinguorum parentum et amicorum ſuorum per viſum 
Ecclefies diftribuantur. Seld. Juriſd. of Teſt. I. 2. c. 3, 4. 

So, by charter in the time of R. 1 Eg. Ca. 206. 

And upon this foundation, it ſeems, that the ordinary in- 
termeddled with the goods of an inteſtate. 

Or, it was granted to them by parliament. 

Though it be ſaid, that adminiſtration belonged originall 
to the ſpiritual court. 7 

So the king may grant adminiſtration, by letters patent. 
Vide 1 Salk. 379. | 

And where there is not any of kin to the inteſtate, the 
king uſually appoints one by his patent, to whom the ordi- 
nary grants adminiſtration. ; 

And the ordinary may commit his authority to another, 
to take care of the inteſtate's goods. And might have had 


treſpaſs for goods taken out of his poſſeſſion; otherwiſe 
| 06 


® 
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not. Or, releaſe ſuch treſpaſs; which would be a bar to 
an adminiſtrator afterwards made. 

But the ordinary, or his committee by writ, ad colligenda 
bona defunfi had only the power of an adminiſtrator, du- 
rante minore ætate. | 

What power that is, Vide Adminiſtration, Div. VI. 

And therefore, could only adminiſter, ad commedum of the 
inteſtate, and not to his prejudice. And could not give goods, 
or releaſe debts, Cc. 2 Inſt. 398. cont. as to the diſpoſition 
of the goods, but acc. as to the releaſe of debts. 1 Com. 
Dig. 277. Various authorities, not worth citing, as the or- 
dinary does not now interfere. 

The ordinary could not have an action for the recovery 
of the goods. | | 

Yet, by the ſtat. W. 2. c. 19. An action will lie againſt 

the ordinary for a debt of the inteſtate, if the goods come 
to his hands; which is only an affirmance of the common 
law. So, every action, which will lie againſt an executor. 
And, againſt the executor of the ordinary, if the goods of 
the inteſtate come to his hands. So, againſt the committee 
of the ordinary. 
Vet, the ordinary ſhall not be charged beyond the aſſets 
which come to his hands. And for ſo much he ſhall be 
charged, if he retains them in his hands, though he grants 
adminiſtration to another. 1 Com, Dig. 277, 8. 


II. Since the Statute, 31 Ed. 6 
1. When Adminiſtration ſhall be granted. 


Now by the ſtat. 31 Ed. 3. c. 11, where a man dies in- 
teſtate, the ordinary ſhall depute the next and moſt lawful 
friends of the deceaſed to adminiſter his goods, who ſhall 
have an action to demand and recover, as executors, his 
_ debts, to diſpend for his ſoul, and ſhall anſwer in the king's 
courts to others, &c. and be accountable, as executors. 

And therefore, in all caſes, where a man dies inteſtate, 
the ordinary ought to grant adminiſtration, And he is com- 
pellable to do it. And if he refuſe, a mandamus” ſhall be 
granted. 
So, if a man make a will, and all the executors refuſe. 
Or, make his will, but do not name any executor, So, if 

| one 
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one executor proves the will, and dies, and then the other 
refuſes. 

So, if a man name the executor of B. to be his executor, 
and die in the life-time of B. for until B's death, the teſta- 
tor is in effect inteſtate. | | 

Or, name an executor, to have authority after a year, 
from his death ; for during the year, he is without an exe- 
cutor. 

So, if he name an executor, who dies inteſtate, the or- 
dinary ought to grant adminiſtration, de bonis non, &c. 

If the executor of the king refuſe, adminiſtration ſhall 
be granted, cum teſtamento annexo.. 

So, if an executor be within the age of ſeventeen years, 
adminiſtration ſhall be granted during his minority, viz. un- 
7 his age of ſeventeen years. Vide Adminiſtration, Div. 

So, if a perſon, intitled to adminiſtration, be within age, 
22 be granted to another, during his minority. Vide poſt. 

9. 6. 

So, if he be out of the kingdom, it may be granted, du- 
ring his abſence. So, if it be conteſted, who ſhall be exe- 
tor, it may be granted, pendente lite. Vide Hob. 250. 2 
Fon. 134. per three F. F. g. 260. Vide infra, cont. 

If the executor be an idiot, non compos, or under other 
natural diſability. | 

If the executor writes to the judge of the ſpiritual court, 
that he cannot attend the executorſhip, and defires he will 
grant adminiſtration to another, it will be a renunciation, 
and he cannot afterwards adminiſter, for there is no form 
requiſite to a refuſal. 2 

ut if a man make a will, and an executor, adminiſtra- 
tion granted before probate, or refuſal, is void, if the will 
be afterwards proved; though it was concealed and not 
known at the time of adminiſtration granted. Vide Admi- 
niſtration, Div. II. No. 4. 
So adminiſtration granted before a refuſal, is void ; though 
the executor afterwards refuſe. Or granted when the exe- 
cutor becomes a bankrupt. So, though it be doubted, who 
is the true executor, adminiſtration granted in the mean time, 
is void. Mo. 636. cont. Semb. ſupra. 

So, if one executor prove the will, and the other refuſe, 
and he who proved it, dies, adminiſtration ſhall not be 
granted during the life of the other. R. Hard. 111. Dub. 
Dy. 160. 5. Without a new refuſal. 1 Salk. 30). 311. 


1 Com. Dig. 278, g. - 
2. F 
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2. By whom it ſhall be granted, © 


By the flat. 31 Ed. 3. c. 11. The ordinary deptites the 
next and moſt lawful friends to adminiſter. And within this 
ſtatute, the king may grant adminiſtration, as ſupreme or- 
dinary. | 

T he biſhop, or metropolitan. Vide poſt. Ne. 3. 5. So, 
the guardians of the ſpiritualties. The commiſſary, arch- 
deacon, or other eccleſiaſtical judge, is ordinary within this 
ſtatute. | | 

But the delegates cannot grant adminiſtration, for theic 
authority is only, corrigere. 

Yet, if the delegates repeal an adminiſtration granted 
an inferior judge, who is thereby diſabled to grant adminiſ- 
tration, de novo, then the delegates may grant it. Semb. 
Lat. 85. 2 Rol. 233. 1. 13. | 
The ordinary hath no more power ſince the ffat.31 Ed. 3. 
c. II. t han before, except to grant adminiſtration to thoſe who 
have greater authority than himſelf. And therefore, ſince 
the ſtatute, he cannot have an action for a debt, &c. to the 
inteſtate. 1 Com. Dig. 279. | 


3. When by the Metropolitan. 


If an inteſtate die, having bona notabilia in ſeveral dioceſes, 
adminiſtration ſhall be granted by the archbiſhop of the pro- 
vince. So, if he hath bona notabilia in ſeveral dioceſes of 
the ſame province, though he hath not goods in the dioceſe 
in which he dies. Or, in ſeveral peculiars within the ſame 
province. 

So, if a man die inteſtate out of the kingdom, the arch- 
biſhop ſhall grant adminiſtration. . 

So, if the king die inteſtate, or his executors refuſe. 

So, if a biſhop die inteſtate, though he hath not any 
goods out of his dioceſe, 

So, if adminiſtration by an inferior judge be repealed up- 
on appeal, the court which repeals it, ſhall grant adminiſ- 
tration, de novo. | | 5 

But, if a man die inteſtate, having Bona notabilia in the 
ſeveral provinces, adminiſtration ſhall be granted by each 
archbiſhop, for the goods in his province, | 5 

If he hath bona notabilia in Ireland, and alſo in England, it 
ſhall be granted by the archbiſhop of Dub/in, for the goods 
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in Ireland, and by the archbiſhop of Canterbury for the goods 
in his province. ; 

So, if a man die inteſtate, having goods in a peculiar, 
and alſo in a dioceſe in the ſame province, adminiſtration 
ſhall not be granted by the archbiſhop, but by the biſhop for 
the goods in his dioceſe, and by the judge of the peculiar 
for the goods there. Vide Adminiſtration, Div. II. No. 6. 

Yet, if the metropolitan grant adminiſtration, when it 
does not belong to him, it is not void; but only voidable. 
Otherwiſe, if he grant adminiſtration for goods in another 
province ; for that is void. 

But, after an adminiſtration by the - archbiſhop, if the 
biſhop, to whom it belongs, grant adminiſtration, and then 
the firſt adminiſtration is repealed, the adminſtration granted 
before the repeal ſtands good. 

So, in all caſes, where the firſt adminiſtration is repealed, 
the ſecond ſtands good, though granted after the grant of the 
firſt, and before the repeal of it. 1 Com. Dig. 279, 80. 


4. What are Bona Notabilia. 


Bona Notabilia were not, originally, of any certain va- 
lue; for, if a man had to the value of 40s. or a leſs | any 
in ſeveral dioceſes, that gave a ay ah to the archbiſhop. 
But, in pleading it was neceſſary to ſay, that he had bona no- 
#abi/ia to ſuch a value; for it was not ſufficient to ſay, that 
he had bona notabilia generally. And therefore, it was uſual 
to alledge, that he had bona notabilia, viz. to the value of 
sI. which ſeems to aſcertain them to ſuch a value. And 
ſometimes they were alledged to the value of 84, or other 
certain value, | | 

And now, by the canon 1 Fac. 93. Bona notabilia ſhall be 
51, at leaſt, except where by cuſtom, or preſcription they are 
more. And hereupon our law in this particular conforms 
itſelf to the canon. And bona notabilia ſhall be to the value 
of 5/. at leaſt in every dioceſe. | 

And by cuſtom in the dioceſe of London, to the value of 
101. by compoſition. 

But the penalty of a bond ſhall not be eſtimated, though 
the bond be forteited, if the debt upon it be not 5/. 

If a man hath goods to the value of 5/. in one dioceſe, and 
| term for years of the ſame value in another, that makes 
bona notabjlia, though by the old book of entries, they are 
called bona mobilia. So, if he hath bonds in another dioceſe. 
So, debts due from the king. Or, deſperate debts. - 
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And bonds ſhall be reputed' to be goods, in the dioceſe 
where they remain at the death.of the inteſtate, not where 
they were made, or where the obligee died. 

An annuity out of a parſonage in the dioceſe where the 
parſonage lies, | 

Judgments, ſtatutes, or recognizances, in the place where 
they are given or acknowledged, 

Debts upon ſimple contract, where the debtor lives. 

Leaſes for years, where the land lies, and not where the 
leaſe is. | 

But, by the canon 1 Fac. 92, Goods which a man hath 
with him, who dies in itinere, do not make bona notabilia. 

Nor, by the /tat. 4 Ann. c. 16. Salary, wages, or pay 
due to any for work in any of her majeſty's yards, or docks. 
1 Com, Dig. 280, 1. 


5. When by an inferior Judge. 


If an inteſtate hath not bona notabilia, adminiſtration ſhall 
be granted by the biſhop of the dioceſe, where he dies. Or, 
if he dies within a peculiar, by the judge of the peculiar 
juriſdiction. NE 
S8o, if he hath ſeveral dwelling places, and dies at one of 

them, adminiftration ſhall be granted by the biſhop of that 
dioceſe, though he lives at the other for the moſt part, and 
was here only for a day or two. 

Otherwiſe, if he dies in a journey, &c. 

And a biſhop may grant adminiſtration out of. his dio- 
ceſe ; for it is only miniſterial. 

So a biſhop of Jreland, being in England, may grant ad- 
miniſtration here, for goods in Ireland. 

So, an archbiſhop may grant it, though he be out of his 
province. | 

But, if adminiſtration be granted by a biſhop, or other 
inferior judge, when it does not belong to him, it is null 
and void. And, in an aQtion by an adminiſtrator, to whom 
adminiſtration was granted by a judge of a peculiar, &c. when 
it did not belong to him, it is a good bar, that no adminiſ- 
tration was granted, | F 

So, in a ſcire facias by him upon a judgment'in B. R. 
or C. B. he ſhall not have judgment; for the adminiſtration 
does not extend to a matter, that appears to be out of the 
juriſdiction of the ordinary, and the court will not intend 
any other title, but that which the plaintiff ſhews, | 


, 
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So, if a defendant in execution upon ſuch a judgment ef- 
cape, fuch an adminiſtrator ſhall not have an action againſt 
the ſheriff for the eſcape. 1 Com. Dig. 281. 


6. Towhom it ſhall be granted. 


By the ſtat. 31 Ed. 3. c. 11. The ordinary muſt depute 
the next and moſt lawful friends of the inteſtate to adminiſ- 
ter. | 

By the ſtat. 21 H. 8.c. 5. The ordinary may commit ad- 
miniſtration to the wife, or next of kin ta the inteſtate, or 
to both. And therefore, adminiſtration may be granted to 
the wife of the inteſtate, or part to her, and part to the next 
of kin. Or, to the father, or other next of kin, and not to 
the wife. 8 

Who are next of kin: Vide Adminiſtration, Div. VIII. 

If there are ſeveral in the ſame degree of kin, the ordi- 
nary may grant adminiſtration to all, or to which he pleaſes, 
Vide fl. 21 H. 8. c. 5. 

And, if the adminiſtration be only for a limited time, un- 
til the time at which an executor is appointed, it ought to 
be to the next of kin. And therefore, the ordinary may 
grant adminiſtration to the ſiſter of the half- blood; for ſhe is 
in equal degree of kin with the brother of the whole blood. 
Vide Adminiſtration, Div. VIII. 

To the grandfather, or uncle; though the grandfather 
ſeems to be preferable. 

And, if it be granted to one not next of kin, it is not void 
but voidable. WHEY 

But, if a feme covert die inteſtate, adminiſtration ſhall be 
granted to the huſband, de jure; and the ordinary hath not 
any election to grant it to him, or to another. 

If a father die, it ſhall be granted to his ſon, before the 
grandfather, though in equal degree. 

If a feme covert refuſe, it ſhall be granted to her huſband. 

So, if the next of kin be incapable, adminiſtration ſhall 
be granted to another: As, if he be an ideot. If he be- 
come bankrupt. So, if the next of kin be an infant, admi- 
niſtration may be granted, during his minority, Vide Admi- 
niftration, Div. VI. OE ts 

And adminiſtration, durante minore ætate, of another need 
not be granted to the next of kin, for it is not within the fat. 
21 H. 8. c. 5. Pg 
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And, though an adminiſtration during the minority of an 
executor, ceaſes at his age of ſeventeen years, (Vide Admi- 
nitration, Div. VI.) an adminiſtration during the minority of 
one intitled to adminiſtration, does not ceaſe until his age of 
twenty-one years. 

But, it is not an incapacity to be an adminiſtrator, it the 
next of kin be an alien. Or, a feme covert. 

So, if the next of kin refuſe, adminiſtration ſhall be grant- 
ed to a principal creditor. Yet, if granted to a creditor 
without a refuſal, the next of kin may afterwards repeal 
it. | . 
Adminiſtration de bonis non ſhall be granted to the next of 
kin, if there be a reſiduary legatee. And, if there are ſe- 
veral intitled to the reſidue, it may be granted to any of them. 
And, if granted to the next of kin, ſhall be repealed by the 
reſiduary legatee. 2 Lev. 56. Though there be no reſidue 
at preſent. Dub. 2 Lev. 56. 

f an executor prove the will, and afterwards make his 
executor, and die, his executor ſhall be executor to the firſt 
teſtator. Vide Adminiſtration, Div. VII. 

So, if an executor after probate die inteſtate, being alſo 
reſiduary legatee, adminiſtration to the teſtator ſhall be grant- 
ed to the adminiſtrator of the executor. : 

So, if an executor be reſiduary legatee, adminiſtration de 
Bonis non to the firſt teſtator ſhall be granted to his executor, 
though he refuſed, or died before probate. 

But the executor of an executor may refuſe to have ad- 
miniſtration to the firſt teſtator. And the adminiſtrator of 
an executor, who was not reſiduary legatee, ſhall not have 
adminiſtration to the teſtator. Nor, an adminiſtrator during 
the minority of the executor of an executor, 

Nor, an adminiſtrator of an adminiftrator. Qu, Dy. 112. 
b. R. 1 Rol. 90). J. 30. D. 1 Sid. 79. | 

Nor, an executor of an adminiſtrator. Qu. Dy. 47. 6. 
D. 1 Rol. go). I. 42. Semb. 5 Co. . b. Vide 2 Lev. 100. 

Yet, ſince the ſtat. 22 & 23 Car. 2. c. 10. The intereſt 
is veſted in the next of kin; and therefore, if he die before 
diſtribution, his executor, or adminiſtrator ſeems intitled to 
the adminiſtration, de bonis non. 1 Com. Dig. 282, 3. 

If by articles before marriage, the wife hath power to 
make a will, and to diſpoſe of her leaſe-hold eſtate ; and 
ſhe makes her will, and A. executor who proves it; yet the 
huſband ſhall have adminiſtration, though the will controul 
the adminiſtration. as to the leaſe-hold eſtate, and a peremp- 
tory mandamus ſhall go. Sira. 891. 880 
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The ſpiritual court is not obliged to grant adminiſtration, 
durante mincre ætate, of an executor, to his father. Stra. 
892. 

Nor, to a reſiduary legatee, with the will annexed. Stra. 


950. | 
If a huſband hath departed from all intereſt in the wife's 


fortune, he ſhall not have adminiſtration. Stra. 1111. 

Unleſs the huſband hath done ſome a& to exclude himſelf, 
he ſhall have adminiſtration, though the wife had a ſeparate 
eſtate, and had made a will. 

If the widow renounces adminiſtration, ſhe is not obliged 
to make oath that none of inteſtate's effects are come to her 
hands, or to exhibit an inventory, and notwithſtanding ſhe 
refuſes it, and the creditors enter a caveat, adminiſtration 
ſhall be granted io the ſon. Lord Suffolk's Caſe. Rep. temp. 
Hardw. q. 

If adminiſtration be granted to two, and one dies, the ad- 
miniſtration ſurvives. Ca. temp. Talb, 127. | 


7. How it ſball be granted. 


Adminiſtration muſt be granted in writing under ſeal, and 
not by parol. It may be granted to two, and it one dies, the 
ſurvivor ſhall be ſole adminiſtrator. So«t may be granted 
upon condition, or until the return of ſuch an one. 

So, ſeveral adminiſtrations may be granted ; for goods of 
the inteſtate in ſuch a county or place to one, and for goods 
in ſuch a place to another, 

If there be a doubt to whom adminiſtration ought to be 
granted, it may be granted pendente lite. 

But if adminiſtration be granted omnium bonorum et credi- 
torum concernen” teſtamentum A. that will be a general admi- 
niſtration, tho* only ſome particulars are mentioned in the 
will. 

The ordinary cannot grant adminiſtration for ſome part of 
a debt to one, and for the reſidue to another. Nor, pendente 
ite, where the will is diſputed. R. Carth. 153. But Vide 
oft. this Div. 

If the ordinary does not grant adminiſtration to him, who 
ought to have it, a prohibition, or mandamus ſhall be granted. 
1 Com. Dig. 283. 

It may be granted pendente lite about a will (notwithſtand- 
ing Carth. 153 which was never adjudged) and ſuch admi- 

| niſtrator 
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niſtrator may bring actions. Judgment in C. B. affirmed in 
B. R. Woollaſton v. Walker, M. 5 Geo. 2. Stra. 917. 

The ſpiritual court may take a bond for due adminiſtrati- 
on, even where it is cum teſtamento annexo. Stra. 1137. 


8. Mien it may be repealed. 


If adminiſtration be regularly granted to the next of kin, 
the ordinary cannot revoke it without cauſe, and grant it to 
another; for he hath executed his authority. Tho' there 
be a male adminiſtration afterwards; for he ought to take 
ſufficient caution againſt it. Tho' it was granted after a 
caveat entered. And if there be a ſuit in the ſpiritual court 
to repeal it, a prohibition ſhall go. 

But if adminiſtration be granted non vocatis jure vacandis, 
it may be repealed. So, if it be granted by a biſhop when 
there are bona notabilia. Or, by the archbiſhop when there 
are not. So, if it be granted to the next of kin of a wife, 
and not to her huſband. So if it be granted to one not next 
of kin. Or, to the next of kin, when another was reſidu- 
ary legatee. 'Tho? there be not then any*reſidue ; for there 
may be afterwards. Dub. 2 Lev. 56. 1 Vent. 218. 

So, if the next of kin become an ideot, or otherwiſe in- 
capable. Or, if it was granted to another in reſpect of ſuch 
incapacity which is afterwards removed, 

So, if it be granted to any one of kin with another not of 
kin; as to a ſiſter and her huſband ; for he continues admi- 
niſtrator after the death of his wife. 

So, if it be granted upon refuſal of an executor, who had 
before adminiſtered. | 
Yet if an adminiſtration be repealed, quia improvide, it 
may be granted to the ſame perſon. 1 Com. Dig. 284. 
If inteſtate leaves a wife, and his ſiſter obtain adminiſtra- 
tion upon the common oath, that he left none, &c. it ma 
be revoked. Stra. 911. bas 


9. What As, before Repeal of an Adminiſiration-are good. 


If adminiſtration be regularly granted, and afterwards for 
cauſe repealed, all lawful acts by the firſt adminiſtrator re- 
main good. | 

So, if adminiſtration be regularly granted to him, to whom 
it does not belong, and afterwards repealed, upon a cita- 
| | Aon; 
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tion; all acts by the firſt adminiſtrator are good; as if he 
give the goods of the inteſtate to another, tho? the gift was 
with an intent to deteat the ſecond adminiſtrator ; for it 


ſtands good againſt him, tho” by the fax. 13 Eliz. c. 5 it was 


void as to a creditor. And, made pendente lite the citation. 

If adminiſtration to a creditor be repealed by the next of 
kin, the creditor ſhall retain. Vide toſb.. 10. 

So if an adminiſtrator aſſign a term, and upon a citation 
to repeal the adminiſtration it is confirmed, but upon an ap- 
peal from this ſentence it is repealed, the aſſignment is good, 
1 Com. Dig. 284. | 


10. What not. 


But if adminiſtration granted, be repealed upon an appeal, 
all acts are avoided; for the appeal ſuſpends the ſentence. 
R. 6 Co. 18. b. Q.? | 

And if the adminiſtrator had obtained judgment for a debt 
of the inteſtate before the repeal, the defendant ſhall avoid 
it by audita querela. If he had judgment and execution a- 
gainſt the debtor, it will be no bar in an action afterwards 
againſt the ſame debtor by the lawful adminiſtrator. 

So if adminiſtration be granted upon the concealment of a 


will, and afterwards the will appears, all meſne acts by the 


adminiſtrator are void. Tho' the executor refuſe, and donot 
prove the will when it is produced; for the adminiſtration 
was void, and cannot be of effect by the refuſal of the exe- 
cutor afterwards. | | 

So, if the executor do not prove the will, whereby admi- 
niſtration is granted to a debtor, if he afterwards prove it, 


he may ſue the adminiſtrator for the debt. Vide 1 Leo. go. 


So, if after adminiſtration granted, a new adminiſtration 


de obtained by fraud without a repeal of the firſt, and the ſe- 


cond adminiſtrator releaſe, and then his adminiſtration be re- 
pealed, the releaſe ſhall be void. 1 Com. Dig. 284,5. 


III. Executor de ſon tort. 


1. Who ſhall be. 


If a man intermeddle with the goods of the inteſtate, with- 
out taking adminiſtration, he will be an executor de ſon tort, 
as, 
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as, if he uſe, or ſell the goods of the inteſtate. If he pay 
debts. If he receive a debt due to the inteſtate, and give an 
acquittance for it. If he cancel a bond, in which the inteſ- 
tate was bound to another, and give his own bond for the ſame 
ſum. 

If he diſtribute of the goods of the inteſtate to the poor. 
If he milk the cows of the inteſtate. If he take the goods 
of the inteſtate to diſpoſe of at his pleaſure. Or, for his own 
debt. | 
If he ſue, or anſwer to a fuit, as executor. 

So, if he takes the good of the deceaſed into his poſſeſſi- 
on; that makes him executor de ſor tort, when there is not 
any other executor, or adminiſtrator. 

If he take only a dog of the inteſtate. Or, any part of 
his goods. 

So, if a man hath ſome colour to intermeddle with the 
goods of an inteſtate, but exceeds his authority, that makes 
him executor de ſon tort ; as, if a man who hath letters ad 
colligenda bona, ſell goods not periſhing. If a wife, for her 

aphernalia, take more than is convenient for her degree. 

So by the tat. 43 Eliz. c. 8. If adminiſtration by fraud 
be granted to a perſon inſolvent, &c. who gives goods to B. 
or releaſes a debt from him to the inteſtate, B. for ſo much, 
ſhall be executor de ſor tort. 

So an huſband who hath goods given to his wife by covin, . 
ſhall be charged as executor de /on tort. Or, if an huſband, 
after the death of his wife, executrix, hath goods, which 
ſhe, being ſole, made a gift of by covin. f 

So, if a man intermeddle with the goods of an inteſtate 
claiming as executor, he may be charged as executor de ſee 
tort, tho' another be executor who proves the will. As, if he 
pay debts, or legacies, or receive debts, &c. 

if a man intermeddle, and afterwards another takes ad- 
miniſtration, he may be ſued as executor de ſon tort, So if 
he himſelf takes adminiſtration, he may afterwards be ſued 
as adminiſtrator or as executor de ſon tort; for the goods 
which he adminiſtred before. 

So an executor de ſon tort may be ſued, tho” he delivers 
the goods to him who afterwards takes adminiſtration, R. 
Cro. El. 565. cont. where the adminiſtrator has adminiſtred 
to the value of thoſe goods. Vide poſt. No. 3. cont. where 
he delivers the goods to the lawful adminiſtrator before the 
action; for then he may plead plene adminiſtravit. Per Holt. 
1 Salk. 313. 1 Com. Dig. 285, 6. b 
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2. Who not. 

But if a man put an horſe of the inteſtate into his ſtable, 
that does not make him executor de ſon tort. If he pay the 
. or debts of the inteſtate, with his own money. If 
ive, or ſell the goods of the inteſtate to A. that does not 
= A. executor de ſon tort. Dub Win. Ent. 341. 

So, if the owner of the houſe, where the inteſtate died, 
lock up his goods, till he can be diſcharged from them. 

So, if he intermeddle only about the funeral. 

Or, claim a property in the goods ; as, by gift of the in- 
teſtate, or as paraphernalia, Wc. or, by writ ad colligenda 
bana. . 


Vet in theſe caſes the defendant muſt ſhew the ſpecial 
matter. „ 

So, if a man take goods out of the poſſeſſion of the law- 
ful executor or adminiſtrator, it does not make him executor 
de ſan tort. Or, do not take them out of their poſſeſſion, if 
they have adminiſtered to the full value. Vide poſt. No. 3. 

Or, if the adminiſtration was granted before his intermed- 
dling. I Com, Dig „ 286. b 


3. How he ſpall be charged. 


If a man adminiſter as executor de ſon tort, he is liable to 
the action of the lawful executor, or adminiſtrator. Or, the 
action of a creditor. And ſhall be charged as executor gene- 
rally, 5 2 and 1 

if there be alſo a lawful executor, may be joi 
in the ſuit, or ſued ſeverally. Of. Ex. 2 2% 3 
ing them ſeverally, for one and the ſame debt, or demand? 

Otherwiſe, if there be a lawful adminiſtrator ; for he can- 
not be joined in a ſuit with an executor de ſon tort, Off. Ex. 
1 | 
805 if a creditor take adminiſtration, he may maintain 
debt, &c. for his money againſt him, who before his admi- 
niſtration was executor de ſon tort, as well as treſpaſs, or tro- 
ver for his goods. 

If an executor de ſon tort plead, ne ungues executor, and it 
be found againſt him, he ſhall be charged generally, as ano- 
. with the whole debt de bo- 
nis Hs. 


If 
* 
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If he plead plene admini/travit, he ſhall not be charged be- 
yond the aſſets, which came to his hands. And therefore, 
he ſhall be allowed, if he pay debts to creditors. If he 
pay debts' with his own money, he may retain goods of the 
inteſtate in his hands to the ſame value. 

So, if adminiſtration be granted, and the adminiſtrator ad- 
miniſters to the value ot the goods, which the executor de ſon 
tort took before adminiſtration granted, the executor de ſor 
tort upon plene adminiſtravit ſhall be excuſed. R. Cro. Car. 
88 | 


If an executor de fon tort takes adminiſtration, all acts done 
by him, before, are good by relation. | 

If A. diſpoſes of the goods to B. for payment of funeral 
charges, and afte wards takes adminiſtration, he ſhall not 
have trover againſt B. for the goods. OD 

If an executor de ſon tort take a term for years of the in- 
teſtate, he ſhall be chargeable for waſte, and for the rent. 
And upon a judgment againſt him, the term ſhall be taken 
upon a Heri Rear: Y 8 

But of a term for years of a reverſion he cannot be poſſ- 
eſſed, and a ſale by him will be void. 

An executor de ſon tort cannot retain for his own debt. 
Yet if he afterwards takes adminiſtration, he may ſhew it, 
and then retain for his own debt. Tho' he take adminiſtra- 
tion pendente lite, | 

By the ſtat. 43 El. c. 8. An executor de ſon tort by gift, 
tc. of an adminiſtrator, who had adminiſtration by covin, 
may retain for his own debt. | 

e executor of an executor de ſon tort, ſhall not be 
charged by the common law, but only in equity. 1 Com, 
Dig. 286,7. 5 

A court of equity will not decree againſt an executor de 
fon tort, without ſetting up an adminiſtrator. Bunb. 6. 

If action is brought againſt A. as executor, who pleads a 
retainer, and no aſſets ultra; and plaintiff replies, executor 
de ſon tort; A. rejoins, adminiſtration granted puis darrein 
continuance ;, both pleas are conſiſtent and good. Andr. 3:8. 
But this is a very prolix method of pleading ; the uſual 

mode now is, if the defendant can get adminiftration before 
the cauſe is tried, to plead plene adminiſtravit, produce the 
of adminiſtration, and prove his debt, | 


Vor. II Q Proceeding 


1 


Proceeding and Pleading in Afions, by and againſt an Admi. 
niſtrator, (or Executor.) 


I. In an Action by an Executor. 


In an action by an executor for a thing, which he de- 
mands in right of his teſtator, he ought to name himſelf 
executor, otherwiſe the defendant may plead in abatement. 
And it is not ſufficient to name him executor in the alias 
diftus, 

If there are ſeveral executors all muſt join in the action. 
Tho' ſome do not prove the will, but refuſe before the or- 
dinary. Tho' one be within age. Tho' the executor, 
who proves the will, takes adminiſtration during the mino- 
rity of the executor, who 1s within age, and not joined in 
the probate of the will. 

In all actions by an executor (as executor) the writ muſt 

be in the detinet only, tho' the duty accrued in his own time. 
As, if an executor brings debt againſt a leſſee for rent in- 
curred after his teſtator's death. Or for an eſcape on a re- 
covery by himſelf as executor. Or for money due on a 
ſale by him of the goods of the teſtator. So in all caſes 
where the money recovered is aſſets, it may be in the deti- 
net. _ 
Vet, in an action upon his own contract, it may be in 
the debet and detinet, though he is named executor. As, in 
debt for rent on his own leaſe of land, which he had as 
executor. Wr 

In debt on the flat. Ed. 6. for not ſetting out tythes, 
where he had the rectory as executor. . 

And, if the action be in the debet and detinet, where it 
ſhould be in the detinet only, or e contra, it is ſubſtance, 
But now, it is aided after verdi& by the fat, 16 & 17 Car. 
2. c. 8. And by the flat. 4 & 5 Ann, c. 16. On a general 
demurrer. | | 

So, if the plaintiff omits profert in Cur. of the letters 
teſtamentary, it is bad, on a ſpecial demurrer. - 'Though it 
be on a ſcire facias upon a judgment by the teſtator. 

But, in an action by an executor, for an eſcape out of 
execution, on a judgment by him, as executor, he need 
not; for this is a fort to him, though the damages recover- 
ed are aſſets. 1 
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If the plaintiff names himſelf executor or adminiſtrator, 
when the ſuit is in his own right, it will be but ſurpluſage. 
5 Com. Dig. 173, 4. 1 Vent. 119. 

In a ſcire fieri inquiry, on judgment recovered by an exe- 
cutor, it is not neceſſary that it be alledged, that the teſtator 
is dead. Stra, 631. 

If the executor of the ſurviving executor do not ſhew 
that the firſt executors proved the will, it is bad; but it is 


aided after verdict. Stra. 716. La. Raym. 1441. 
If executor brings aQion of debt in the debet and detinet, 


on. By ſtat. 4 Am c. 16. Ld. Raym. 1513. 
An executor cannot add a count in his own right. Stra, 
1271. 1MWill. 171. | 


2. In an Aflion againſt an Executor. 


In an action againſt an executor, as an executor, he muſt 
be named executor. Th, D. J. 6. c. II. 

Or, muſt be ſhewn to be an executor, for, if the dis 
tion ſhews the defendant to be executor, though it does not 
name him executor in the beginning, it is ſufficient. Semb. 
1 Sand. 112. ; 

If the defendant be executor, de ſon tort, he ſhall be 
named an executor e > for there is no other form of 
writ or count. R. 5 Co. 

If an action be againſt ſe — executors, and only one ap- 
pears, the plaintiff may proceed and have Judgment againſt all. 
R. 1 Salk. 312. 

In an action againſt an executor, for a mere perſonal thing, 
as executor, the writ ſhall be in the detinet only. 1 Bult. 
22. Reg. 139. 5. So, an action againſt an executor for rent 

due, part in the life of the teſtator, part in his own time, 
may be in the detinet only. R. Al. 76. 

So, debt for rent in the debet and Lo when the rent is 
more than the value of the land, is bad; for, if this appears 
upon the plea, it ought to be in the detinet only. R. Pol. 
133. But, if the duty accrues in the time of the executor, 
it ſhall be in the debet and detinet. Vide 5 Com. Dig. 174. 
Various authorities. 

Yet, it may be in the detinet only. 

So, if the action be againſt an executor, On A Jud 
de bonis Proprits, it ſhall be in the debet and detinet. 

Q2 debt 


inſtead of debet only, it is aided after judgment by confeſſi- 


gment 
So, in 


| 
| 
| 
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debt againſt an executor, upon a ſuggeſtion of a deva/ia- 
wt. 

The plaintiff cannot have an action in detinet for part, and 
in debet and detinet for the reſidue. : 

In an action againſt an executor, the plaintiff need not al- 
* aſſets, for it ſhall be intended. 

if it be againſt an executor of an heir, on a bond of 
his anceftor. 5 On. Die. 174. 

In B. R. calling defendant executor in the declaration, is 
ſufficient, without a ſpecial averment. Stra. 781. I. Ray. 
1510. 

In debt on bond, the plaintiff muſt aver, that it is not 
paid by the teftator's heirs, or that it is ſtill due. L. Ray, 


1546. 
3. Pleas to an Action by an Executor. 


If an action be brought by an executor, the defendant may 
plead in abatement, that the plaintiff is not executor. Or, 
another executor not named. 

So defendant may plead in bar, that ſhe had the goods as 
viſe, for cloathing, and that there are aſſets ultra. 5 Com. 

ig. 174. 

That . adminiſtered before probate, and gave or ſold the 
goods to him. Dub. Carth. 104. And I doubt if this is a 


— plea. 


4. To an Action againſt an Executor. 
In Abatement, Adminiſtrator, not Executor. 


If an action is brought againſt one as executor, he may 
plead i in abatement, that he is adminiſtrator, and not execu- 
tor. In ſuch plea, he muſt ſhew, that adminiſtration was 
well granted to him. And therefore, if the archbiſhop grant- 
ed it, he muſt ſhew in what dioceſes the inteſtate had bona 
notabilia, whereby it may appear that it was in his province. 

But this is no plea for an executor of his own ue tho 
he afterwards takes adminiſtration. 

So, he ſhall ſhew in what dioceſe the inteſtate died. And 
at what time adminiſtration was granted. And that he had 
bona notabilia to ſuch value; {for to ſay generally, is not 


ſufficient. 
So, 
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So, he ſhall ſhew that the archbiſhop had authority to 
grant, for that there were bona notabilia, &c. Or that the 
biſhop had good authority. 

But the defendant need not traverſe, ab/que hoc, that he ad- 
miniſtered as executor, for this is more proper from the other 
ſide. 

Otherwiſe, if he is ſued as adminiſtrator, and pleads, that he 
is executor to A. and not adminiſtrator, he mult traverſe ab/- 
que hoc, that A. died inteſtate. In an action againſt one as 
executor, if he pleads he is not executor, but adminiſtrator, 


he need not produce the letters of adminiſtration. Lut. 10. 


5. Adminiſtration to a Stranger, and not to him. 


So the defendant may plead, that adminiſtration was com- 
mitted to a ſtranger, and not to him. 5 Com. Dig. 175. 


6. Another Executor not named. 


So, he may plead in abatement, another executor not 
named. | 

But he cannot plead another action againſt himſelf as heir. 
R. 3. Leu. 304. 


7. In Bar. 


Ne ungues Executor, &c. 


So, to an action againſt one as executor, he may plead in 
bar, ne unques executor. | 

That he renounced, and that no goods came to his hands. 

But an executor, who proves the will, though he does not 
otherwiſe adminiſter, cannot plead ne ungues executor. 

So, if there are two executors, and the one proves it in 
the name of both againſt the will of the other; yet he cannot 
plead ne unques executor, nor adminiſtered as executor, 5 Com. 
Dig. 175. cites R. cont. 27 H. 8. 11. a. | 

So, an adminiſtrator ſhall not plead, that the inteſtate was 
outlawed. R. Hut. 53: | | . 

If a man is adminiſtrator he cannot ſafely plead ne unques 
executor, though it was anciently done. 5 Med. 145. R. 1 
Salk. 296. | I 

f 
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If another be adminiſtrator, durante minore etate of an ex- 
ecutor, to whom the defendant hath accounted, he cannot 
plead that fact, with a traverſe that he never adminiſtered alio 
modo; for the plea does not admit him ever chargeable as ex- 
ecutor. R. Sav. 121. 5 Cm. Dig. 175. 

To a plea of ne unques executor, the plaintiff may reply, 
that the defendant hath adminiſtered. Vin. Ent. 341. 

The replication generally is, that the defendant adminiſ- 
tered divers goods and chattels, of fc. as executor, c. and 
this is founded on the words of the plea, which are, hat he 
never was executor, &c. nor ever adminiſtered any goods or 
chattels, of, Cc. as ſuch. 


8. Nen eſt Factum. Nen Aſſumpſit. 


So an executor may plead in bar, the ſame bar that his 
teſtator might have pleaded: As, Non eft faflum teſtator. 
Non aſſumpſit teſtator, Fc. And if he ſays, Non eff 1 
ſuum, it is good; for ſuum refers to the teſtator. R. after 
verdidt. Lat. 125. | 

So, non aſſumpſit generally is good; for it ſhall be referred 
to the teſtator. R. 1 Lev. 184. 1 Sid. 292. 


9. Plene Adminiſtravit. 


So, an executor may plead in bar, plene adminiſtravit. 

But, this is no plea if he is ſued in the debet and detinet. 
Otherwiſe, if ſued as executor, though chargeable in ano- 
ther manner. Dub. 1 Salk. 317. 

He may plead a ſpecial plene adminiſiravit, viz. a judgment, 
N ſpecialty, or retainer, and no aſſets ultra. 5 Com. 
ig. 176. | 
| hs to retainer, if his own debt be of an equal, or ſupe- 
rior degree, to that demanded, he may give it in evidence, 
under the plea of plene adminiſiravit. 

He may plead a judgment upon a ſimple contract. So a 
judgment againſt one only, where there are ſeveral executors. 
So a judgment againſt himſelf as adminiſtrator ; for he need 
not hey in abatement, if it was a juſt debt. So, a ſpe- 
Cialty before the day of payment. So judgment confeſſed by 
him to a creditor upon ſuit, after the preſent action com- 
menced. 5 Com. Dig. 176. ; * 

| | t 
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But an executor de ſon tort ſhall not plead payment of 
debts, _ he may give it in evidence upon plene admi- 
niſtravit. Per Holt. Carth. 104. | 

If an executor hath a term for years of leſs value than 
the rent, and he is ſued for the rent in the debet and detinet, 
he may plead that he has no aſſets, and that the land is of 
value, and pray judgment if he ſhall be charged, except in 
the detinet. 1 Salk. 297, 317. | | 

If an executor pleads plene adminiſtravit, the plaintiff ny 
pray execution of aſſets, cum acciderint. 5 Com. Dig. 176. 

If he pleads plene adminiſtravit preter ſo much, which 
exceeds the demand in the declaration, the plaintiff ſhall 
take judgment by confeſſion. R. Telv. 138. Or, reply 
aſſets, or aſſets ultra, &c. And he muſt alledge the Venue, 
where the aſlets are. 

The plaintiff may reply, that the ſtatute, &c. is burnt. 
'That it was for performance of covenants, which are not 
broken. Or, that the judgment, &c. was obtained or con- 
tinued by fraud. 

That the ſtatute was extended, and a /iberate ſued and 
accepted. And he may by replication anſwer to one only, 
or to every judgment pleaded. Or, ſay that only fo much 
is due on all the judgments, and he has aſſets ultra. Or, 
that he paid ſo much on one judgment, and ſo much on the 
other, and the judgments are continued by fraud, though 
he ſpeaks of them jointly. 

Yet a rejoinder, that the judgments are not continued by 
fraud, is bad; for it ought to ſay, that they, any, or either 
of them, fc. 3 8 

The defendant in his rejoinder muſt not traverſe the in- 
ducement, but the fraud. 

The plaintiff may reply, that he brought another action, 
which abated, and he ſues now by Fourneys Accompts, and 
that the defendant had aſſets at the time of the firſt original 
ſued, To which the defendant ought to rejoin no aſſets at 
the day of the firſt original. | 

If the plaintiff replies, that the judgment was by fraud, 
he may rely upon the fraud generally, or traverſe the ſpe- 
cial matter. So the plaintiff may ſay, that the judgment 
was given after the teſtator's death, and continued by fraud, 
for ſuch judgment is void. 2 Sand. 50. . TR 

So the plaintiff may ' conclude his replication, and ſo by 
fraud, or rely on the ſpecial fact, which is fraud. 5 Com. 
Dig. 176, 7. EN 0.09 — 


In 


3 
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In what order debts are to be paid. Vide Adminiſtration, 
Div. III. No. 2. | 

If the plea of plene adminiſtravit is, that the d-fendant 
hath not any goods, without more, it is bad. Or, that p ene 
adminiſtravit, omitting, and that he hath no goods, fc. Or, 
that he hath no goods, nor on the day of ſuing forth the writ, 
Se. without ſaying, nor ever afterwards, it is bad. R. on 
demurrer. 2 Cro. 132. 7 

If he pleads a judgment againſt the inteſtate upon a ſcire 
facias againſt himſelf, upon the fat. 8 & 9g . z. c. 11. it 
will be bad; for the judgment ought to be againſt the exe- 
cutor, or adminiſtrator himſelf, and ſo it muſt be pleaded. 
R. 1 Salk. 42. 

But, that he hath no goods, which were of the teſtator, at 
the time of his death, is good; for it ſhall not be intended 
that goods are come to him, which the teſtator had not at 
his death, and if it be ſo, it ſhall be ſhewn on the other 
ſide. 5 Com. Dig. 177. | The plea muſt in other reſpeQs, 
be in the uſual form.] 

And, that he had no goods when he firſt had notice of the 
plaintiff 's ſuits, is ſufficient. Bid. [The laſt obſervation 
applies here.] 

If the defendant pleads a judgment, he muſt ſhew in 
what court, and when obtained. If ſeveral judgments, and 
one is not well pleaded, it will be bad on a general demur- 


rer. 


If an executor or adminiſtrator ſuffers judgment by de- 
fault, he admits aſſets. So, if he does not plead plene ad- 
mini ſtravit. Though the judgment be againſt him, pendente 
lite. If he pleads twenty judgments, he admits aſſets for 
all. R. 1 Salk, 312. | | 

If he pleads a judgment for 1700). for principal and inter- 
eſt, and that he hath only ol. if the judgment as to intereſt 
be bad, the plaintiff ſhall have judgment ; for aſſets ſhall be 
intended for the reſidue, it not being expreſsly averred to 
the contrary. R. 2 Lev. 40. : 434 

So, if the defendant pleads no aſſets, ura, &c. it is not 
well to ſay, that he has no aſſets, Beides goods which are not 
ſufficient to ſatisfy the judgments, ſtatutes, &c. pleaded : for 
no iſſue can be joined upon ſuch uncertainty. Or, that he 
has no aſſets ultra what will ſatisfy. So, if he ſays, that he 
has no goods befides goods to the value, and after ſays, that he 
has no other goods, beſides goods which are not ſufficient ; for 
this is repugnant. REES Ts 2 
| ut 
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But he ought to ſay, that he has not aſſets, beſides ſo 
much (naming the ſum certain) which 1s liable to the judg- 
ment, &c. 5 Com. Dig. 178. 

This is certainly the true form of pleading, but though 
a ſum certain is named as the value, the pleader ſeldom, if 
ever, puts the true value, for no queſtion can ariſe upon that, 
but upon the amount of aſſets, whether they are more than 
ſufficient to ſatisfy the judgments, &c. pleaded. 

He may ſay, beſides goods ſufficient to ſatisfy the judge 
ments, &c. for this imports, that he has ſufficient for all 
the judgments, & c. pleaded. 

But then, if the plaintiff replies that one of the judgments 
is ſatisfied, and the defendant demurs, it will be againſt the 
defendant, for his plea is falſified. 

So, no ; beſides goods to the value of the money requiſite, 
to ſatisfy the judgments, Fc. is good, tho one of the judg- 
ments be diſcharged. And no aſſets beſides goods not amount- 
ing to 51, When the judgment was for 100. held good on a 
general demurrer. And beſides goods which do not amount un- 
10, or are not ſufficient, Ic. is torm only. | 

In plene adminiſiravit, if the defendant alledges a judg- 
ment, he need not ſhew that it was for a juſt debt. So, if 
he alledges a ſtatute acknowledged, he need not ſhew that 
it was for a true and juſt debt; for it may be for perform- 
ance of covenants. 5 Com. Dig. 175. cites R. 2 Cre. 8, 
35. R. cont, on Demurrer. 2 Cre. 102. 
And I conceive the contrary adjudication to be law. 

So, if he alledges a debt due to the king. Com. Dig. Ibid. 
cites R. cant. Cro. 182. 

I am inclined to think that determination is right. The 
manner of pleading judgments, ſpecialt:;es, &c. as now uſed, 
is to aver the ſame to be for a true and juſt debt. 

If defendant pleads ſeveral judgments, he may conclude 
each with an averment, or it may be more properly at the 
concluſion of the whole. 1 Salk. 312. 

The preſent mode is to aver at the concluſion of the 
whole: it avoids prolixity. | 

If the defendant pleads ſeveral judgments, and no aſſets 
ultra, if any judgment be defective, the plaintiff ſhall have 
judgment : as, if one of the judgments was againſt the teſ- 
tator and others, and it does not appear that the teſtator ſur- 
vived, ſo that he might be chargeable. R. 2. Saund. 50. 
K. 1 Fall. 312. | 

It ſeems to me unneceſſary in pleading a judgment, to 
ſtate or name all the defendants againſt whom the recovery 
N was 
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was had. I think it ſufficient to ſay that ſuch an one, re- 
covered againſt the teſtator. 

If one of the judgments was in an inferior court, which 
does not appear to have juriſdiction. R. 8 Co. 133. 4. R. 2. 
Lev. 141. 

If a recognizance was by the teſtator and another, and 
it is not averred that the other has not paid. R. 9g Co. 110. 6. 
If one of the judgments be found fraudulent ; for, tho 
he pleads that he has only 5/. ultra all the judgments, this is 
only form, and not traverſable, If one of the judgments 
was in debt, where it ought to be in aſſumpſit. R. 1 Vent. 
198. 

The faireſt way is to plead the judgment, and ſhew how 
much is due thereon. 

To a ſpecial plene adminiſtravit, if the plaintiff replies 
that the judgment was obtained, or continued, by fraud, it 
is ſufficient to alledge generally that it was by covin, with- 
out ſhewing the ſpecial matter; So, it is ſufficient to ſay, 
it was by covin of executor or adminiſtrator only. 

It is ſufficient to ſay that the recognizance, &c. was for 

yment of a leſs ſum, or for performance of covenants 
generally, and that the ſum is paid in ſatisfaction, or no co- 
venant broken, without mentioning the time or manner, 
And payment in ſatisfaction is ſufficient, without ſaying that 
the conuzee was ready to acknowledge ſatisfaction. Accep- 
tance in ſatisfaction is a ſufficient ground to ſay, that the 
recognizance is continued by covin. 

If the defendant pleads ſeveral judgments, the plaintiff 
may reply to each ſeverally, or to all, or part, or one, at 
his election. If he replies to part, continued by fraud, he 
cannot reply to the others, aſſets ultra; for this is admitted. 

If the plaintiff rep/ies, obtained or continued by covin, the 
defendant may traverſe, or join iſſue thereon. 5 Com. Dig. 
178. 0.. 

7 he preſent mode is to join iſſue, in order to avoid pro- 
lixity of pleading. „ | 

If an executor pleads plene adminiſtravit, and, after iſſue, 
relicta verificatione, confeſſes judgment, this is a confeſſion 
of the debt, but not of aſſets. R. 1 Rol. gag. I. 25. Hab. 
178. | | 

If the plaintiff replies after judgments pleaded, that he 
prays execution when aſſets ſball come to the hands of defen- 
dant, aſſets afterwards ſhall be in the firſt place applied to 
the judgments. R. 1 Salt. 312, V 


It 
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It muſt be ſo, for the plaintiff's prayer, by his replica- 
tion, is, of aſſets, to come to the defendant's hands, after 
ſatisfact ion of the judgments pleaded. 

If the plaintiff on a plene adminiſtravit, does not pray ex- 
ecution, when aſſets ſhall happen, but joins iſſue that there 
are aſſets, and it is found againſt him, the judgment ſhall be, 
that the plaintiff take nothing, Cc. | 

If aſſets are found, tho? to a ſmall value, there ſhall be 
judgment for the whole debt, but the execution ſhall be on- 
ly 2 the aſſets found. Vide 5 Com, Dig. 179. various au- 
thorities, pro and con. as to the execution. | 

I am inclined to think that the executor pleading a falſe 
plea, within his own knowledge, the judgment is as to da- 
mages as well as coſts, de bonis teſtatoris, fi, &c. fi non de 
Bonis propriis. 

If there be two executors, and one is outlawed, and the 
other pleads plene adminiſtravit, there ſhall be 22 

inſt both for the debt, but for damages and coſts againſt 
him only who pleads. R. 1 Rol. 928. l. 47. 930. J. 5. 
So, if both plead, and it is found that one has, and the 
other has not aſſets, there ſhall be judgment againſt both. 
R. 1 Rol. 925. I. 30. Otherwiſe, it they plead ſeverally by 
ſeveral attornies; for then he, who has not aſſets, ſhall be 
quit. R. 1 Rol. 929. J. 50. | 

He may plead judgments, without ſetting forth the conſi- 
deration of them. Stra. 407. | 

An erroneous judgment is a good bar, if not fraudulent. 
id. Per Eyre ]. | 

If an executor does not plead a judgment againſt his teſta- 
tor to the action, he ſhall not afterwards plead it to the ſcire 
facias. Stra. 732. 

Where a bond is forfeited in the life-time of the teſtator, 
the penalty is the legal debt, and on iſſue what is due, muſt 
cover ſo much aſſets; but on a bond where the day of pay- 
ment is not come, the aſſets are covered only for the ſum in 
the condition. Stra. 1028. B. R. H. 2180 

If to debt on bond defendant pleads, that creditor by ſim- 
ple contract, had obtained judgment againſt him in the ſhe- 
riff's court, in debt, as upon conceſſit ſolvere, according to 
the cuſtom of London, he muſt add, that the adminiſtrator is 
bound to pay it; as if due on obligation, and he muſt ſhew 
that the contract was made within the city, or it will be 
bad. Andr. 340. 

If plaintiff can only have judgment de Bonis teſtatoris; 
Plene adminiſtravit is a good plea in covenant, tho? the breach 
: | aſſigned 
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aſſigned is for non- payment of rent incurred in their own 
time. 1 Will. 4. 

If executor, or adminiſtrator, ſuffers judgment by de- 
fault, or confeſſion, and an action is brought on that judg- 
ment, ſuggeſting a devaſtavit, he cannot plead plene admi- 
niſtravit; and ſo if he dies, and the action is againſt his ex- 
ecutor, or adminiſtrator. 1 Wilſ. 258. 

An adminiſtrator, truſtee in inteſtate's marriage ſettle- 
ment, who covenanted to leave by will, or that his execu- 
tors; & c. ſhould pay 700/. to truſtees, to pay the intereſt to 
his wife for life, then to divide among the children, and if 
none, as he ſhould direct, may plead plene adminiſtravit, and 
give retainer in evidence, and plaintiff will be nonſuited, 
and cannot have judgment of aflets quando acciderint ; for if 
defendant dies, before the widow, and the co-truſtee, the 
money will be out of his hands, at her death. 3 Burr, 
I 380. | | 
After an order to plead iſſuably, he may plead judgment, 
confeſſed on bond ſince order. Barnes 330. 

But after ſuch order, the court will not grant further time, 
that another judgment may be perteQed, that he may plead 
it. Barnes 334. 


10. In an Action by an Adminiſtrator. 


In an action by an adminiſtrator, he ought to be named ad- 
miniſtrator. f 

If there are ſeveral adminiſtrators, all muſt be joined. 

The plaintiff muſt ſhew by whom adminiſtration was 
granted. And the want of it will not be aided on a general 
demurrer. | 

If it be granted by a peculiar juriſdiftion, he muſt ſay at 
leaſt, to whom it belongs to grant, &c. Or, the ordinary of 
that place. Yet, the omiſſion of, fo whom it belongs, &c. 
ſhall be aidedgfter verdict. 5 Com. Dig. 180. 

In due ma committed, imports it. R. upon Demurrer. 
1 Salk. 40. 

But if adminiſtration be alledged to be granted by an arch- 
biſhop, or biſhop, without more, it is ſufficient. Or by an 
archdeacon ; for he is oculus epiſcopi, Or by the official or 
commiſſary of a biſhop. Or by the vicar general of a bi- 
ſhop ; for this means his chancellor. 

Yet, tho” a general allegation of grant of adminiſtration 
by an archbiſhop or biſhop is ſufficient in a declaration, or in- 

ducement to a traverſe, it is not ſufficient in a bar, _ re- 
5 plica- 
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trator, 
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plication, for that muſt fhew how he has authority. 5 Come. 
Dig. 180. Vide ante. No. 4. 
So it muſt appear when adminiſtration was granted. 
Grant of adminiſtration of the goods which were of the 
inteftate at the time of his death is ſufficient, without ſaying 
that it was granted after his death, for the other words import 


it. | 

If an adminiftrator ſues in the debet and detinet, except on 
his own contract, it will be bad. 5 Com. Dig. 180. Vide 
ante, No. 1. | | 

If the plaintiff omits profert of letters of adminiſtration, 
in his declaration, it will be bad on a ſpecial demucrer. Vide 
ante, No. 1. | 

But default of ſhewing by whom adminiſtration was 
granted, ſhall be aided after a verdi&, by the ſtat. 16& x7 
Car. 2. c. 8, 1 Saſk. 38. 

Or by plea of nen eff faftum, or other collateral matter. 
R. 1 Salk. 38. 

An adminiſtrator, durante minore ætate A. the executor, 
muſt alledge that A. is under the age of 17 years ; for under 
21 is not ſufficient. 5 Com. Dig. 180. Vide Adminiſtration 
Div. VI. 

And if he be adminiſtrator during the minority of ſeve- 
ral, he muſt alledge that all are under 17; for an averment 
that 3 are, and nothing ſaid of the 4th, is not good, Dub. 
5 Co. 9. Dub. after verdif. 1 Sid. 18 5. R. 2. Jon. 48. 

The defendant may plead that the executor hath attained his 
age of 17 years. | 

So, an adminiſtrator pendente lite, or during the abſence of 
A. muſt ſhew that A. is abſent, Fc. 

But an averment that A. is within age generally, is ſuffici- 
ent after verdict. | 

So without averment, if the defendant dozs not take ex- 
ception to it; but pleads in bar, it is good; for thereby he 
admits the plaintiff to be able to ſue him. And the judgment 
is not void in an action by an adminiſtrator durante minore æ- 
tate of A. who is not an executor, but only intitled to admi- 
niſtration, it is ſufficient, if he alledges that 4. is under 21 
your ; for — ſuch caſe the adminiſtration does not determine 
at the age of 17 years. 5 Com. Dig. 180, 1. Vide Aumini ſ- 

Div. IT. 8 6. : . N 7 

An adminiſtrator ſhall bring an action on an aſſignment of 

a bail bond made to him, as adminiſtrator, and not in his own 


If 


name. Fort. 370. 
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If adminiſtrator of an executor hath a verdict, judgment 
ſhall be arreſted, for there ſhould be adminiſtration de bonis 
nen. Barnes 444. 


11. In an Action againſt an Adminiſtrator. 


In an action againſt an adminiſtrator, it muſt be alledged 
that adminiſtration was granted to the defendant. But that it 
was granted in due form of Jaw is ſufficient, without ſaying 
red whom it was granted. See infra, the laſt caſe under this 

ad. | 

In an action againſt an adminiſtrator, if he pleads, original 
purchaſed before adminiſtration granted, there is no occaſion to 
ſhew by whom it was granted; for the plaintiff by his action 
againſt him, admits him to be a legal adminiſtrator. 

If an action be againſt an adminiſtrator during the minority 
of another, the plaintiff need not alledge that the other is 
within 17 years, for a ſtranger cannot know when the defen- 
dant's authority determines, and if it be determined, the de- 
fendant ought to ſhew it. And therefore he may be charged 
by a ſtranger as adminiſtrator durante minore ætate if he conti- 
nues in poſſeſſion after the executor attains 17 years. 5 Com. 
Dig. 181. Vide Adminiſtration. Div. VI. 

Or he may be charged upon the ſpecial matter. 1 Sid. 57. 

Naming a defendant adminiſtrator in the declaration is a ſuf- 
ficient averment, without ſetting out that adminiſtration was 
committed to him. Barnes 159, 160. 


12. Pleas by an Adminiſtrator. 


In Abatement. 


To an action againſt an adminiſtrator, he may plead in a- 
- batement that he is no adminiſtrator, but executor. Yide ante, 
No. 4. | 

80 if he be ſued as adminiſtrator generally, who is adminiſ- 
trator during the minority of another. Lut. 20. Who ad- 
miniſtered about the funeral only. 37 H. 6. 28. 4. 

Another adminiſtrator not named. 

If he pleads that he adminiſtered in a ſpecial manner only, 
and traverſes the adminiſtration modo et forma, he muſt =” 


it 


is 
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that he did that which would be an act of adminiſtration. R. 

37 H. 6. 28. 4. 

F * _ the original is teſted before the adminiſtration granted. 
ut, 8. 


13. In Bar. 


An adminiſtrator may pleadi in bar, ne unques Adminiſtratar. 


Vide ante, No. 7. 


Plene adminiſtravit general or ſpecial. Vide ante, No. g. 

But if he pleads retainer, it is not ſufficient to ſay, that 
adminiſtration was committed, without ſaying that | it was com- 
mitted to him. R. 2 Jon. 23. 

The method now is, to plead plene ee and give 
retainer in evidence. 

It is no plea in bar that he is executor, not adminiſtrator. 
R. Skin, 365. 


14. Pleas to an Action by Adminiſtrator > 


To an action by an adminiſtrator the defendant may plead 


in abatement, that there is another co- adminiſtrator living not 


named. Vide ante, No. 2. 

But he cannot plead that another has the right to the ad- 
miniſtration. R. 1 Mod. 231. 

Or, in bar, that adminiſtration never was committed to 
the plaintiff, Han. Ent. 105. Cl. Af. 117. 

And this, if it was committed by a biſhop or, 3 
when it does not belong to him. Vide Adminiſtrator. Div. 
II. No. 

So, has the inteſtate at his death reſided out of the dioceſe 
of the biſhop, who granted the adminiſtration. 1 Salt. 37. 

So, that adminiſtration was granted to another. 1 Salk, 


38. 
15. Judgment againſt an Executor, er Adminiſtrator. 


When de bonis propriis. 


In an action againſt an executor, or adminiſtrator, if the 
defendant pleads a matter in bar, which lies within his on 


knowledge, and is falſe, judgment ſhall be for the debt as well 


ö 
| 


200). 


as for damages and coſts de bonis teſtatoris fr, et fi non, tunc de 
Bonis proprits : As, if he pleads ne unques executor, and it is 
found againſt him, or, ne unques adminiſtrator, 

If an action be againſt divers executors, and one pleads 
ne ungues executor, and the others plene adminiſiravit, and it 
is found againſt them, there ſhall be judgment againſt all de 
Bonis teſtatoris, fi, fc. et ſi non, againſt him, who pleaded 
ne ungues executor, de bonis propriis. 

In a ſcire facias againſt an executor, if he pleads ne unques 
executor, and it is found againſt him, the judgment ſhall not 
be for the debt de bonts propriis, for the plaintiff demands ex- 
ecution de bonis teſtatoris. 

If an executor or adminiſtrator pleads a releaſe to himſelf, 
and it is found againſt him, the judgment ſhall be for the 
whole /i non de bonis propriis. Or payment, or performance 
by himſelf. 

So in all caſes on the return of a devaſtavit againſt an exe- 
cutor, or adminiſtrator, there ſhall be judgment againſt him 
for the debt as well as damages and coſts, ae bonis teſtatoris, 

fo, &c. et {i non, de bonis propriis, Or upon a return that 
the goods are eſloined. pres 

If there be judgment againſt huſband and wife executrix, 
and a return that the huſband waſted, it ſhall be de bonis ſuis 

opriis. | 
716 a return that the wife waſted dum ſola, it ſhall be de bo- 
nis propriis of both. 

And if the firſt judgment was de bonis teſtatoris, fi, Tc. et 
fi non, tunc dampna de bonis propriis againſt huſband and wife 
executrix, and afterwards a devaſtavit is found, the judgment 
ſhall be againſt them de Bonis propriis. 

If there be a devaſtavit by one executor only, 8 
ſnall be of his proper goods; for the executor not be 
charged for the wrong of his co-executor. 

Vet if a devaſtavit be charged againſt two executors, and 
found quoad one, and nothing ſaid quoad the other, it is bad. 

Where an executor, or adminiſtrator is, charged for his 
own proper act or default, the judgment ſhall be for the debt 
and damages de bonis teſtatoris, et fs non, de bonis propriis As, 
in detinue for a detainer after the teſtator's death. In debt for 
rent incurred after the death of the teſtator In covenant for 
a breach after the death of the teſtator. Vide poſt. No 16. 

If an executor acknowledges ſatisfaction upon a judgment 
to the teſtator, which is afterwards reverſed, there ſhall be 
reſtitution, { non, & c. de bonis propriis, 4 
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If the act or default of the executor or adminiſtrator is the 
foundation of the action, the judgment ſhall be de bonis pro- 
priis only: As, in aſſumpſit againſt an executor on his pro- 
miſe upon good conſideration to pay the debt of the teſtator. 

In covenant againſt an executor or adminiftrator, for a 
breach by him of a covenant in a leaſe, which he hath as ex- 
ecutor or adminiſtrator. 7 

When the j t is de bonis propriis, and upon a fieri 
facias, nulla bena is returned, the execution ſhall be by capias 
or elegit. 5 Com. Dig. 182,3. 

What ſhall be a devaſtavit, and how found. Vide Admi- 
niſtration, Div. IX. No. 1, 2. | 

If one executor pleads a good plea, the other a bad one, 
judgment ſhall be againſt one executor only. Stra. 20. 

If judgment on ver dict is ſigned after teſtator's death, a 
ſecond in debt, on that — de bonis teſtatoris, where- 

error and judgment affirmed; a third ſuggeſting a deva/- 
n 
executor held to bail; all is regulars Barnes, 248. 


16. When not. 


In all caſes where the action is againſt an executor or ad- 
miniſtrator, merely as executor or adminiſtrator ; the debt 
ſhall be recovered only de bonis teſtatoris, and the damages, 
which are for the delay, de bonis teſtatoris, et fi non, de benin 
propriit. Unleſs the executor or adminiſtrator pleads: a falſe 

lea: As plene adminiſtravit, which is found againſt him, 
Vide ante, No. 15. 

So, if the breach be by the executor himſelf: As, if the 
teſtator covenants to pay 50/. if he, or his executor, ſells the 
land, and the executor ſells it. I ho? the executor might be 
charged as aſſignee, as well as executor. 5 Com. Dig. 183. 
Sed Au. IIA 
So, in covenant againſt an executor, upon the teſtator”s 
deed, if the breach be alledged in nonfeaſance by the executor 
himſelf, the judgment ſhall be de bonis teſtatoris tantum : As, 
for not repairing. '. bid. Sed Qu. For not making offer of 
a preſentation. bid. Sed Qu.! So, in debt upon a bond, 
for non-performance of covenants. | 

So, tho? the breach be for a voluntary neglect or act of the 

executor ; for the charge is founded upon the deed of his teſ- 
tator. Ibid. Sed Qu.? — 
Vor. II. R = 
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In all cafes where the plaintiff is delayed, tho? the demand 
be de bonis teſtatoris ; yet the coſts or damages given for the 
delay ſhall be de bonis propriis, fi nen, Cc. Ibid. Sed Qu. ? 

I have under this head, ſtated ſeveral caſes from Comynt, 
but with queries, as J have great doubts about the law; I 
have omitted many, as being in my own opinion well convin- 
ced, they are not law. 

If an action be brought againſt huſband and wife, as execu- 
trix, or adminiſtratrix, the judgment ſhall be for damages and 
coſts, ſi non, c. de bonis propriis of both. | 

- Butif an executor or adminiſtrator, makes no delay or de- 
fault, the coſts or damages as well as the debt, ſhall be de bo- 
nis teſtatoris tantum : As, if he at the return of the ſummons 
acknowledges the action, and ſays that he has not aſſets, and 
it is found ſo. If at the return of the ſummons he pleads, 
that he was always ready, and yet is. 

If the judgment be de bouts teftatoris, fi, fc. et ſi non, 
tunc dampna, de bonis propriis, the ſheriff may not levy the 
damages de bonis teſtatoris, if he cannot levy the whole debt 
alſo de bonis teſtatoris; for the damages in ſuch caſe ſhall be 
of the goods of the executor. And if the ſheriff does other. 
wiſe, his return, and all proceedings thereon, will be bad. 5 


Com. Dig. 183, 4. 


PROCEEDING AND PLEADING, Cc. IN ACTI: 
ONS BY AND AGAINST AN ASSIGNEE. 


1. In an Action by an Aſſignee. 


In an action by an aſſignee, the plaintiff muſt ſhew how 
affignee. If he ſues for rent upon a leaſe oy another, he muſt 
ſhew a legal eſtate or title to it. R. Cro. El. 535. 
But if he ſhews an aſſignment, it is ſufficient, tho? he does 
not name himſelf aſſignee. R. 2 Cre. 240. R. per 3 J. 


Cro. El. 823. W | 
So, if an aſſignment be by huſband and wife, where they 


were ſeiſed to them and the heirs of the huſband, it is ſuffi- 
cient to declare as aſſignee of the huſband; for the eſtate for 
the life of the wife is merged. . R. Cro. Car. 285. Jen. 
305. | | 

2. In 
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2. In an Action axainf an Aſſignee, 


In debt for rent againſt the deviſee of the leſſee, the plain- 
tiff muſt ſhew an entry by the aſſent of the executor, or 
virtute legationts. Cro. El. 535. 

But, it is ſufficient to charge the defendant as aſſignee of 
B. to whom the leaſe is made, by which he covenants to re- 
pair; tho? he be only executor, or adminiſtrator, to ſuch aſ- 
ſignee. K. Carth. 519. 


PROCEEDING AND PLEADING, &. IN ACTIONS 
BY AND AGAINST AN ATTORNEY. 


I think it neceſſary firſt to notice his privildges, before I 
enter into the forms of preacngs ** * 8 


J. What Privileges an Attorney ſball have. 
An attorney, in reſpect of his attendance . at the court, 


cannot be preſſed. R. Cro. Car. 11. Nor ſhall he be made 
conſtable. Cro. Car. 389, 585. Ney. 112. O,. Brev. 160, 


162. Though there be a cuſtom, that every inhabitant ſhall 


be choſen in his turn. R. Cro. Car. 389. 

Nor, ſhall he be eleQed to any 4 office, againſt his 
will. Cro. Car. 11. 585. As to the office of overſeer of 
the poor. Or, churchwarden. To any office within a bo- 
rough, 


So, * ſhall not be choſen CEOS of the lord's rent with» | 


in a manor, where it is copyhold ; though it be part of his 
tenure. 

So, he ſhall not be — for not doing his ſuit at the 
lord's court, when his attendance at Weſtminſter is required. 
* So, 2 ſhall not be obliged to do watch and ward. 1 Com. 

g. 476,7 
: Cent. per Fones, for he may do it by deputy: 2 Ro. 272. 
25 


But, with ſubmiſſion, I think the cont. is not law. Sof 


poſe he cannot find a deputy. Vide infra. 


An attorney in B. R. or C. B. may practiſe in any inferior | 


court, unleſs he be excluded by act of parliament.  R. 1 Sid. 
410... 


R 2 555 Or, 
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Or, by charter, whereby the court is erected, as in the 
caſe of the Marſhalſea. 

If an attorney be denied his Lud he may have a writ 
of privilege. And the writ o kun for a ſuit, ſhall have 
in it a ſuperſedear. And no frocedendo ſhall be afterwards 
granted, as it may, where the "— was only 1 in reſpe& 


of a priority ot . 
So, if he be refuſed to practiſe in a court, where de jure 


he may, he ſhall have an action upon the caſe. 1 Com. Dig. 


477. 
But by a rule Mich. 1654. An attorney ſhall not be al- 


lowed his privilege, if he has not attended his buſineſs for 
a year, except where he is hindered by ſickneſs. Vide Rules 
and Orders of C. B. 4. 

An attorney in London is exempted from ſerving in the mi- 
litia, either by himſelf or deputy. Stra. 1 

His privileges, (on a writ of privilege) hall; not be diſcuſ- 


ſed on affidavits. Barnes 37. 
An attorney may retain money recovered by an executor, 


to diſcharge money due for buſineſs done for teſtator. Semb. 
Barnes 38. 

Sed qu, de hc, unleſs in proceedings commenced in teſta- 
tor's life-time, and continued by the executor ? 

An attorney ſhall have a writ of privilege not to ſerve i in 
the trained: bands of London. Barnes 42. 


2. The Privilege of Suit 


so, he has a 8 to be ſued only in the court, where 
he is an attorney. And he ought allo to ſue in the ſame 
court. 

He ſhall have privilege 1 in a ſuit i in an inferior court under 
5l. In a ſuit by qui tam, c. 

And, if he ſues and lays the aQion in A Auleſar, the ve 
nue ſhall not be changed, though the cauſe of action ariſe 
in another county ; for his attendance is required at Weſt- 
minſter. Otherwiſe, if he waives Middleſex, and lays the 
action in London, or elſewhere. 

If an attorney ſue an aftorney of another court, ora ſcho- 
= of Oxford, c. the defendant ſhall not have his privi- | 

e. 

Af an attorney be ſued, he need not find ſpecial 10m. 

If an attorney in C. B. be ſued in B. R. by which he is 


ſuppoſed to be in cuſtody of the marſhal ; yet he may plead his 
privilege 
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privilege before he has allowed the juriſdiction of B. R. for 

his being in cuſtody of the marſbal, is by conſtraint. Sed Vide 

cont. poſt. 39% | 

But he ſhall not have privilege, where the action is againſt 
him and his wife. Or, jointly againſt him, and other de- 
fendants. 1 Com. Dig. 477. 

Or by, or againſt him, as heir. Semb, per Fitz. Dy. 24. 
a. cont. per 2 F. in marg. 

Or by, or againſt him, as executor, or adminiſtrator. Or, 
where he has abſented himſelf from his practice for a long 
time. 1 Com. Dig. 478. | 

I believe the rule now is, that an attorney muſt have prac- 
tiſed within twelve months, to be intitled to his privilege. 

He ſhall not have privilege, if he be ſued upon a cuſtom- 
ary action; as, upon the cuſtom of foreign attachment in 

Or, in a ſuit by the king; as, an indictment, or 
information. Or, where the king brings the action. Or, 

1 ſued in _ exchequer, as accomptant to the king. R. 9g 
d. 4. 53. 5. | 
Sed — de hoc, if he is not really an accomptant ? 

2 = may waive his privilege, if he pleaſes. 1 Com. 
Ig, 478. f 
If bobs ſued elſewhere than in his own court, he may plead 

his privilege in abatement. 2 Bulft. 207, Lat. 195. 639. 

Tho. Ent. 4. Off. Br. 177. Bro. V. M. 496. | 
But it ſhall not be allowed upon motion, without plea. 

R. Salk. 544. 

If he pleads privilege as an attorney, he may produce his 
writ of privilege, or admiſſion upon record. And conclude, 
prout patet per recordum, and then the defendant cannot be 
denied to be an attorney. R. Salk 545. Skin. 542. 

Or, he may plead it without producing it, and then it 
may be denied. R. Salk. 545. 

Qu. Suppoſe he pleads it, and produces his writ, or ad- 
miſſion upon record, and concludes prout, &c. may not the 
plaintiff admit it, and rep/y, that he hath not practiſed as an 
attorney in any of his majeſty's courts, &c. for twelve 
months ? ; 
An action upon the caſe does not lie for ſuing him in ano- 
ther court, knowing that he had privilege. R. 1 Med. 209. 

This is hard, and I ſhould have thought otherwiſe, had 
it not been for the above reſolution, as the defendant is really 
injured, being put to the trouble and expence of defending 
himſelf in a court where he ought not to be ſued, and, tho 
he abate the ſuit, he muſt pay his own coſts, 1 
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If he waives his privilege, he cannot afterwards reſume it. 
And therefore, after iſſue, or plea in an action againſt him 
in an inferior court, he ſhall not have a writ of privilege. 
Dy. 287. a. in marg. 

The reaſon is, he, by pleading, has admitted the court 
to have juriſdiction. | 

If in ſuch caſe, a writ of privilege be awarded, a proce- 
dendo ſhall go. Dy. 287. a. in marg. 

Attorney of C. B. actually in cuſtody of the marſhal of 
B. R. ſhall not be ſuffered to plead his privilege. Stra. 191. 
This I conceive is law. 

Plea of privilege as attorney in B. R. received, after ap- 
pearance and bail. Bunb. 113. 

An attorney ſhall not have privilege, if he ſues in right of 
his wife, or joins with her in the action. 2 L. Raym. 1398. 

If attorney of B. R. ſues attorney of C. B, who pleads 
privilege, the court will not determine on motion, whether 
privilege takes away privilege. Stra. 837, 

If attorney ſues by original, he waives his privilege. 15. 

Attorney of C. B. muſt put in ſpecial bail in B. R. and 
plead his privilege, after. Stra. 864. 2 L. Raym. 1567. 

Attorney ſued, may change the venue from any place to 
Middleſex. Stra. 1049. Andr. 381. 

In C. B. he cannot, Barnes 482. | 

May change the venue, to the county of which he is clerk 
of aſſize. Ibid, 

If attorney is plaintiff, wherever he lays the venue, it ſhall 
not be changed. Ibid. | 

If plaintiff and defendant are both attornies, proceeding 
is by bill, not by attachment. Stra. 1141. 

Attorney of B. R. arreſted by /atitat, ſhall be diſcharged on 
common bail. Motion of courſe. 1 Wil. 298. 

Attorney of C. B. arreſted by /atitat, muſt ſue out his 
writ of privilege there, and plead it in B. R. 1 Wil. 306. 

72 attorney, defendant, cannot waive his privilege. 2 
Vilſ. 42: | 

Attorney may be ſued in his court, for any ſum, however 
ſmall, notwithſtanding ſtatute for recovery of ſmall debts. 
Barnes, 159. Alſo Vide Gardner v. Feſſap, 1 & 2 Wilf. 42. 

If a fixth-clerk in chancery, pleads privilege, it is not e- 
nough to alledge, that he ſerves and intends to ſerve, &c, he 
muſt alledge that he is a&ually attendant on that duty. 2 
Wilſ. 288. | 

He muſt not- alledge the cuſtom, that the chancellor and 
other officers, &c. ſhall not be impleaded, but before the 

chan- 
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chancellor, in the court of chancery, for he cannot be im- 
pleaded before himſelf. id. 9 | 
If an attorney has left off practice, and is called eſquire,. 
he ſhall not be allowed privilege. 2 Wilſ. 232 
He has not privilege againſt being ſued in the court of 
conſcience in London. 3 Burr. 1583. | 
He has no privilege, if he does not ſue by attachment, 
and declare in perſon. Barnes, 479. « 
If he ſues in perſon, he may lay his action (even in aſ- 
ſault) in Middleſex. Barnes, 479. 487. | 
The action ſhall be retained in —_— though the at- 
tachment was not a feſtatum out of Middleſex. Barnes, 


493- 
3. For what Cauſes he ſhall Sue. 


An attorney upon a retainer may have an afſumpfit for his 
fees. So, he may have action upon the caſe upon aſſumpſit, 
where he ſolicits a cauſe in another court. So, if a ſolici- 
tor, or agent for another retain him, and promiſe him his 
fees, an aſſumpſit lies againſt the ſolicitor, or agent. | 

So, an attorney may have debt for his fees. So, where he 
is only a ſolicitor in another court. And debt lies againſt 
the falicitor, or agent, who retained him. Yet debt lies againſt 
him, for whom he was retained. 1 Com. Dig. 478. 

I think the action of debt more eligible, for if judgment 
goes by default, it is final, and the plaintiff may, in debt, 
often ſave the term, notwithſtanding ſham pleading, where 
he could not in aſſumpſit. 

By the ſtat. 3 Fac. c. 7. All attornies and ſolicitors ſhall 
give a bill of charges with their hand and name, before they 
charge their clients with any fees, or charges. © 

And to an action by an attorney, or ſolicitor, it may be 
pleaded, that he has not de ivered ſuch bill of charges, R. 
Ray. 245. | | 

By the fat. 2 Geo. 2. c. 23. § 23. No attorney or ſolici- 
tor of the courts at Meſtminſter, Great Seſſions, or Coun- 
ties Palatine, ſhall commence an action for fees, &c. until 
a month after a bill of fees delivered to the party, or left at 
his dwelling-houſe, in Engliſh, and ſubſcribed by ſuch at- 
torney, or ſolicitor. | | 2 

If an attorney commences a ſuit for fees without comply- 
ing with the terms of the /?at. he will be nonſuited, upon the, 
general iſſue only, being pleaded, "177-40 | 

The 


———— 
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The ſtat. 3 Jae. e. 7. does not extend to an action by an 


attorney, upon a ſpecial promiſe. Or, upon an inſimul com- 
putaſſent ; where it does not appear to be for his fees only. 
R h. 57. Nor, to an action for his fees, for removing 
a cauſe out of an inferior court by habeas corpus. R. Carth. 
147. Sed gu. de hoc? 

The ſame law, I conceive, applies to the ſtat. 2. Geo, 2. 
juſt mentioned. 

When an attorney ſhall have an action for words, 
x in Aclion upon the Caſe for Defamation, Div. IV. 

0. 24. ; 


4. How an Attorney ſhall ſue. 


If an attorney commences an action, as ſuch, the firſt 
proceſs is an attachment of privilege. Lut. 31. A decla- 
ration by an attorney ſhall be in propria per ſong. 

But, if an attorney ſue by original, he ought to declare 
in common form, and not upon his privilege. Yet it is but 


form, and cured upon a general demurrer. 


He may declare by bill, or upon original, at his election. 
1 Com. Dig. 479. | 

To an action by an attorney for fees in an inferior court, 
the defendant cannot plead, that no bill was delivered under 
his hand, according to the flat. 2 Fac. c.). R. Sho. 96. 1 
Salk. 86. Carth. 147. Vide 2 Geo. 2.c. 23. 23. 

By the frat. 2 Geo. 2. c. 23. After a bill of fees deliver- 
ed, on application to the court, or a judge of the court, 
where the buſineſs, or the greateſt part thereof in value was 
done, by the party, or any-other authorized, and his ſub- 
miſſion to pay what ſhall appear due on taxation, the bill 
ſhall be referred, without the money being brought into 
court. 

And ſuch bill may be referred, though no ſuit be depend- 
ing, &c. And no ſuit ſhall be, during ſuch reference, or 
taxation. And, if the attorney, or ſolicitor, or party 
chargeable, refuſe to attend the taxation, the officer may 
tax the bill, ex parte. | 

And, if the party pay what is due on the taxation to the 
attorney, ſolicitor, or any other authoriſed who attends the 
taxation, or as the court ſhall direct, it ſhall be a full diſ- 


charge: And in default of payment, he ſhall be liable to an 


attachment, or ſuch other remedy at the election of the at- 
torney, or ſolicitor, as he was before liable to. 58 
: , 
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And, if the attorney, or ſolicitor appear to be overpaid, 

he ſhall refund, & c. or be liable to an attachment, or other 

2 at the election of the party, as he was before 
liable to. | 

If the bill be taxed at a ſixth part leſs than delivered, the 
attorney, or ſolicitor ſhall pay the coſts of the taxation; if 
not ſo, the court at diſcretion ſhall charge the attorney, or 
client, in regard to the reaſonableneſs, or unreaſonableneſs 
of the bill. 

Tf attorney delivers his bill, and after his death it is taxed, 
and above a ſixth part ſtruck off, yet his executor ſhall not 
pay colts. Stra. 1056, - 

y 12 Geo. 2.c. 13. $5. Attornies may write their bills 
of fees with the uſual abbreviations. 

And the ſtat. 2 Geo. . c. 3. does not extend to bills of 
fees between one attorney and another. 

In caſe of an executor of an attorney, teſtator's bills need 
not be ſigned, nor are they liable to taxation by flat. 2 Geo. 
2. Andr. 276. Barnes, 119. 12. rm 

Attornies and ſolicitors are intitled to a ſatisfaction for 
their expences, out of the fund, whether in the way of ſuit 
or proſecution, in lunacy or bankruptcy. 2 Yezey, 407. 

If a client has his attorney's bill taxed, he ſubmits to pay, 
and cannot afterwards have an antecedent demand deducted 
out of it. 2 Yezey, 451. 

C. B. will not ſtay proceedings on motion, becauſe a bill 
is not delivered, it is not irregular, but illegal. Barnes, 36, 
123, 243- 

An attorney's bill for conveyancing cannot be taxed. 
Barnes, 41. 

After writ of enquiry executed, bill cannot be taxed. 
Barnes, 124. 

Nor after bill is paid. Barnes, 46. Sed Q, For after 
bill delivered, attorney accepted of leſs than the amount of 
the bill, afterwards bill was taxed, and above five-ſixths of 
the money. accepted, (but leſs than five ſixths of bill} being 
allowed, client pays coſts of taxation, and the ſurplus re- 
turned by attorney. Barnes, 28. 

Attornies, though of different courts, muſt ſue each other 
by bill. Barnes, 43, 4. 

Attorney of C. B. may ſue attorney of B. R. for a debt 
bona fide, by attachment of privilege, and he ſhall not have 
privilege. Barnes, 44. 

He muſt be ſued in qui tam actions, by bill. * 48. 

| even 
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Seven pounds in 75. being taken off, client ſhall pa 
colts of — 225 ag. 2 

Bill for buſineſs done in a court below, taxed there, and 
action brought for it in C. B. cannot be taxed by prothono- 
tary. Barnes, 124. 

If attorney brings action within the month, the court 
will not ſtay proceedings, for it may be pleaded. Barnes, 
123. Q. If not given in evidence, on general iſſue ? 

If there has been judgment and enquiry, they will fet them 
aſide, on coſts, bringing money into court, general iſſue, 
and ſhort notice. Barnes, 243. 

A client cannot move for a bill, and for taxation, at one 
time ; but firſt for a bill, and when delivered, for taxation. 
Barnes, 126. 

If leſs than one- ſixth is deducted, attorney has not a rule 
for coſts of taxation abſolutely, but to ſhew cauſe, for it is 
in the diſcretion of the court. Barnes, 147. 

Attachment of privilege againſt two; one does not ap- 
pear; plaintiff appears and ſigns judgment, error brought, 
the joint attachment warrants proceedings. Barnes, 423. 

The attachment of privilege, is the commencement of 
the action, and the bill muſt be delivered a month before 
that. Barnes, 461. 


5. How an Attorney ſball be ſued. 


An attorney ſhall be ſued by bill original, and not by writ. 
Lut. 228. 233. Clift's Ent. 572. The bill muſt be filed, 
though there is a confent to appear. Saſk. 544. And the bill 
may be filed againſt him at any time within the term. Mod. 
Ca. 175. But not after, or before, though it be upon the 
eſſaign day. Mod. Ca. 106. Salk. 544. 

If he is forejudged, he ſhall not be ſued by bill Barnes, 
41. If a ſecond forejudger is obtained, pending the firſt, 
it ſhall be ſet aſide; he muſt be ſued by original, Barnes, 


If plaintiff, an n attorney, ſues defendant, an attorney, by 
capias, proceedings ſhall be ſtaid, though defendant has had 
time to put in bail. Barnes, 53. 

If an attorney ſues an attorney by capras, and defendant 
appears, proceedings ſhall not be ſet aſide, but he may plead 


privilege. Barnes * 
. 6. The 


[ 251 ] 


6. The Declaration, - 


The declaration ought to be againſt him, ere in court, 
and not in cuſtody of the marſhal. 1 Mod. 10. 1 Sand, 28. 
He ſhall not give ſpecial bail. 1 Mod. 10. 
If the declaration concludes, © and therefore brings ſuit” 
inſtead of, and therefore he prays relief,” it is good in 
B. R. tho' not in C. B. And. 247. | 


7. Plea. 


To an action againſt him, an attorney ought to plead with- _ 
in four days after the rule given. And a rule may be given 
the ſame term, if the bill was filed four days before the end 
of the term. Med. Ca. 175. 

But if filed only three days before the end of the term, 
he ſhall have four days to plead the next term after. Bid. 

The defendant, being an attorney, muſt plead in proper 
perſon. And if he appear in perſon and plead, and the en- 
try be, that he appeared at Niſi Prius by attorney; it will be 
error. R. 2 Cro. 265. Yet being but a miſpriſion of the 
clerk, it may be amended. bid. 

If _ preſent he refuſe to appear, except by attorney, 
there ſhall be judgment againſt him. 1 Sid. 134. 7. e. If he 
is an officer of the court. 

If an action be for a thing done without warrant, the de- 
fendant may plead quod retinuit, &c. Aſhton's Ent. 3g. 

Quod non fuit informatus de reſponſo. Cl. A. 290. 1 Bro. 


Ent. 33, 4. 


Proceeding and Pleading, Cc. 
In AHions, by and againſt a Corporation. 


I. In an Action by a Corporation. 


In an action by a corporation they ought to ſue by the 
name of incorporation. And may ſue by that name, tho” 
enabled to ſue by another name. And the chriſtian name of 
the mayor or head is not neceſſary. Tho' it be in eject- 
ment on a demiſe by a corporation. | | 

But a corporation may preſcribe to be incorporated by 
one name, and to be impleaded by another. Or may claim 


it by grant, 
"Y A ſole 
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A ſole corporation muſt always ſhow quo jure he is ſeized. 
And ſhall be named by his name of baptiſm. 

And if perſons are incorporated to the uſe of an hoſpital, ' 
they muſt ſay, ſeiſed in right of their incorporation, not of 
their hoſpital. ö | 
But mayor and commonalty need not alledge ſeiſin in 
right of their incorporation ; for the name imports an in- 


corporation. 5 Com. Dig. 169. 
2. In an Action againſt a Corporation. 


In an aQtion againſt a corporation, they muſt be ſued by 
the name of incorporation. And, if it be an aggregate 
corporation, it is not well to name the proper name of the 
head. , 

But if it is a ſole corporation, the proper name may be 
mentioned. And ſo it muſt be in perſonal actions, where 
outlawry lies. 

If a corporation be miſnamed. it may be pleaded, but it 
is only in abatement. So, it may be pleaded in abatement, 
if the name of the head be added and miſtaken. 

Or, if a corporation and another are joined, for there is 
different proceſs againſt him. Tho' the perſon joined be a 
member of the corporation. 12 

Or in an action upon a ſpecialty, if the name varies from 
the ſpecialty. 

To miſnomer in a perſonal action, the plaintiff may ſay, 
known by one name or the other. 

Otherwiſe, in a real action, for he cannot hold the land 
but by his true name, | | 

He who pleads an act of corporation by one name, and 
afterwards by another, ought to ſhew how the name was al- 
tered. | | | 

The proceſs againſt an aggregate corporation is diſtreſs. 

But proceſs of outlawry does not lie againſt an aggregate 
corporation. And therefore treſpaſs does not lie againſt 
them, but only againſt pasticular perſons ; for a capias and 
exigent do not go. ; 

But in chancery, if it has nothing whereby to be diſtrained, 
on a petition to the lords in parliament, it may be order- 
ed, that if the corporation do not appear on a diſtringas iſſu- 
ed, the bill ſhall be taken pro at's 4 Wy” 

It is not ſufficient, if the particular perſons diſtrained ap- 
pear at the return of the proceſs. Or, if all the members Q 

| | | the 
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the corporation appear in perſon. But the corporation muſt 
appear by an attorney, appointed under their common ſeal. 

In pleading, a mayor and commonalty may preſcribe, that 
they and their predeceſſors, &c. tho the commonalty have 
no predeceſſors. | 

If a man makes conuſance as bailiff to a corporation, he 
need not ſhew how they were incorporated. If a man pleads 
an act by a corporation, he need not alledge a deed ; for it ſhall 
be intended: as if he makes conuſance as bailiff to a corpora» 
tion, If he pleads a preſentation to a church by a corporati- 
on. A leaſe for life, without a deed, to make /ivery. A 
feoffment to them, without a deed to receive livery. Entry 
for a forfeiture. Acceptance of rent, or of a man to be 
their tenant. A fine levied, or deed inrolled. 

But if he juſtifies under a corporation, he ought to ſhew a 


deed. As an entry by command of dean and chapter. 5 


Com. Dig. wt | | * 


PROCEEDING AND PLEADING, Ce. IN ACTE 


ONS BY AND AGAINST AN HEIR. 


I. In an Action by an Heir. 


In an action by an heir, who ſues upon a grant « or oven 
ant to his anceſtor and his heirs, he muſt be named heir. 
Otherwiſe, if he ſues in his own right, tho he comes to the 
right by deſcent: As in-detinue of charters which he —_— as 
heir. Th. D. 1. 3. c. 6. 

So he muſt ſhew how heir. 1 Saſk. 355. 

Debt by the heir or ſucceſſor ſhall be in the debet and detivee 


47 Ed. 3. 23.6. 
2: In an Action againſt an Heir. 


In an action inſt an heir, the defendant muſt be named 
heir. But it is 3 if he is ſo named in the count, tho 


nat in the writ. Reg. 140. 2. 


And, if it be againſt the heir of an heir, the plaintiff muſt 


ſhew bow heir ſpecially, for, againſt, him, as heir generally to 
A if he pleads that he has riens per difcent from A. it ſhall 


ik 


de found fer the defendant. K. Cro. Car. 151. 


5 — 
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If it ba againſt an heir in gave/kind, it ſhall be againſt all 
the ſons together. Bro. R. 195. Bend. pl. 205. 

By the ſtat. 3& 4. & M. c. 14. An action may be 
drooght againſt the heir, and deviſee of the land jointly. Vide 
9. 243. 

in an action againſt an heir, on the bond, &c. of his 
anceſtor, the plaintiff muſt ſhew that the heir was bound. So, 
in an action upon an aſſumpſit to pay the debt of his anceſtor. 
R. 2. Sand. 136. R. cent. 1 Sid. 31. If the heir was not 
liable, his promiſe might be conſidered as void. 

And the omiſſion ſhall not be aided after verdict. R. 2 
Sand. 136. Ray. 128. 1 Vent. 159. But it may be amen- 
ded. Lut. 508. 

Debt againſt an heir on the bond of his anceſtor ſhall be in 
the debet and detinet. 5 Com. Dig. 18 2 Various authori- 
ties. 

And, if the heir 1 receive ſufficient out af the land, od die 
before recovery againſt him, debt lies againſt his executor. 
Semb. Dy. 344. b. And there is no need to ſhew in the de- 
claration, that at th heir had aſſets, for it ſhall be intended pri- 
ma facie. - Ibid. Vide 3 W. & M. c. 14. 

But in an action againſt an heir, it is ſufficient that he be 
named heir to him who was laſt ſeiſed. 

So if A. tenant for life, remainder to his eldeſt ſon in tail , 
remainder to A. in fee, dies, and the eldeſt ſon enters and 
afterwards dies without iſſue, debt lies againſt the younger 
ſon, as heir to A. without naming his elder brother, 

So the plaintiff. need not ſhew how the defendant i is heir; 
for it does not lie within his knowledge. 

The omiſſion of debet ſhall be aided after verdict 5 Cam. 
Dig. 185. 


3. Pleas by an Heir. 


In an action againſt an heir in the place of his anceſtor, if 
he is within age, he may pray that the parol may demur till 
his full age. ¶ In other words that the plea or ſuit may remain, 
or ſtand fel. ] Cl. Af. 401. Vide Infant, Div. IV. No. 1. 

So in debt againſt heirs in gave/kind, if one be within age. 
Aft. Ent. 241. Bro. R. 195. Or againſt parceners. 3 Co. 
13. 4. 


But, if all are outlawed, and the others are pardoned, but 


not the infant, the parol ſhall not demur for the nonage of the 


infant, 
At 
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At the full age of the infant (where the pare! demurs,) . 


there ſhall be a re- ſummons againſt all the co-heirs. 

The heir cannot plead that the executor, or adminiſtrator 
hath aſſets. Or, that there is an executor, or adminiſtrator ; 3 
for the obligee may ſue one or the other. Or, that there is 
another action depending againſt him as executor. 5 Com. 
Dig. 185. cites as to the laſt point, R. 3 Lev. 303, 4. Sed 
qu. de hoc? This was not an unanimous Nn 

Or, that the plaintiff hath recovered part againſt the exe- 
cutor, or adminiſtrator. Semb. 3 Lev. 304. 


The ſafeſt way for the heir is to confefs the action, and 


ſhew the certainty of the aſſets deſcended to him. Pl. Com. 
440. 2. Or, if he has no aſſets to plead riens per diſcent. 
Or, if he has only a reverſion after an eſtate-tail ; for he may 
plead generally, nothing. by deſcent, So he may plead, nothing 


but a reverſion after an eſtate ſor liſe or years. Or, except 


ſuch lands and alſo a reverſion. 

But he cannot plead a recovery of deer by a decree in 
chancery. 

An heir may plead a releaſe to himſelF. Or, a releaſe to 
the executor, or adminiſtrator of the obligor. Or a bond by 
the executor or adminiſtrator for the ſame debt. Or retainer 
for his own debt. 5 Com. Dig. 185, 6. Qu. as to the laſt 
point. 2 Ver. 62. 

If the heir confeſſes aſſets, he ought alſs to confeſs the ac- 


tion. Semb. Lut. 444. 


If he has a reverſion, that the leſſee ene and the re- 


verſion deſcended. Dub. Lut. 444. 


And he cannot pray a delay of execution during the term. 
R. 1 Salk. 355. 

An heir may plead that he has paid debts to more than the 
value of the lands deſcended to him. R. on Demurrer. In 
C. B. Buckley v. Nightingale. M. 12 Geo. Stra. 665. 


4. b. 


= riens per Aten the plaintiff may ao, aſſets deſcend. 


Aft. Ent. 240. Dy. 344. 6. Bro. R. 195. Or a wric 


arched by Journeys Accompts, and that he had aſfets at = 


purchaſe. of the firſt writ. Lut. 290. &c: 
So, if he pleads riens per diſcent præter à reverſion after an 


eftate tail, the plaintiff may ſay, that aſſets deſcended gene- 
rally; for preter, is idle, and the plaintiff {ball anſwer to the 


material part only. R. 2 Med. 50. 
: So, 


| 
; 
| 
| 
| 
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So, by the flat. 3 & 4 N. & M. c. 14. the plaintiff may 
reply that the defendant had aſſets by deſcent before the origi- 
nal purchaſed. | 

After riens per diſcent pleaded, the plaintiff may pray exe- 
cution of aſſets cum acciderint. Or if riens per diſcent preter, 
he may pray execution of aſſets confeſſed. Or reply that the 
defendant had aſſets u/tra. And if he reply aſſets ultra he may 
waive it, and pray judgment of aſſets confeſſed. So of a re- 
verſion cum acciderit. 5 Com. Dig. 186. 1 Rol. 57. 

And now by the fiat. 3& 4 W. & M. c. 14. that he had 
aſſets before the original purchaſed, or bill filed, and if it be 
found ſo, tho? the heir has aliened, the plaintiff ſhall recover 
againſt him, to the value of the ſale, tho* the alienation made 
bona fide ſhall be in force. | 

It need not ſay to the value of the debt; for the value is 
not material. Semb. 5 Mod. 123. 


| 5. Judgment againſt an Heir. 


If the heir confeſſes the action, and ſhews the certainty of 

aſſets, he ſhall not be charged in perſon, goods, or other 
land, except what he had by deſcent from his anceſtor. 

If he pleads, riens prœter a reverſion, the plaintiff may 

take judgment for debt and damages, of the reverſion aforeſaid 

to be levied when it ſhall happen. 

But if the heir pleads a falſe plea, which he knows of his 
own knowledge to be falſe, there ſhall be judgment againſt 
him generally, and execution of his own proper lands and 
goods, and againſt his body by capias ad ſatisfaciendum, like 
as for his own proper debt. So, if he pleads rien per diſcent, 
and it is found againſt him. So, if he pleads payment by 
his anceſtor, and it is found againſt him.. 5 Com. Dig. 186. 
As to laſt point R. per 3 J. Dolb. cont. Sho. 78. Vide infra. 

Or payment by another bond. Tho? the aſſets found are 
ſmall, and not to the value of the debt. 

So, if the plaintiff ſhews to the court, that the defendant 
has received from'the death of his anceſtor, before the origi- 
nal ſued; aſſets out of the profit of land which deſcended, 
and the defendant does not deny it. 

Vide flat. 3& 4 V. C Mc. 14. Sefi. ant-venult*. 

Or, on judgment by confeſſion, if he does not ſhew the 
certainty of the aſſets. Vide flat. 3 & 4 W. & M. c. 14. 

So, if judgment be againſt the heir upon demurrer. Pl. 

Com, 440. 6. Per flat. 3 & 4 W. & M. c. 14. * 
9 
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Or, b other means, except confeſſion and ſhewing 
the * the aſſets. Pl. Com. 440. a. | 

By the „lat. 3 & 4 V. & M. c. 14. a deviſee of land, who 
is ſuable with the heir by that ſtatute, ſhall be liable for a 
falſe plea by him pleaded in the ſame manner as the heir 
ſhould have been for a falſe plea, or not confeſſing the aſſets 
deſcended. | | 

But if there be judgment againſt the heir upon a falſe plea, 
as for his $ 5 debt, it ſhall be only of a moiety of all his 
lands. R. Fon. 87. 

So, in ſcire facias againſt an heir, for he is charged as ferte- 
nant, Cro. Car. 296, 313. | 

And the pimif ſhall have his election to take judgment a- 
gainſt him, as for his gta debt of the moiety, or to take 
judgment of all the lands, which he bas by deſcent. R. Jan. 
88. 2 Rol. 71. I. ul & J. 10. D. Peph. 155. 

Vet if he takes judgment for the lands, wien deſcended, 
it will be error, if it does not appear to be by plaintiff's aſ · 
ſent. R. 2 Rol. 71. J. 20. | | | 

Tho! it is found by the jury, who find the iſſue, or by writ 
of inquiry, that he has lands by deſcent. R. 2 Rol. 51.4. 


O. | 
Vet in a ſcire facias upon a judgment, or recognizance, a- 
inſt an heir, it he pleads a falſe plea, the judgment ſhall be 
cial againſt him for aſſets which deſcended. . Dy. 81. in 
arg. R. Jen. 87. Carth, 93. Vide ſupra. | 
In debt againſt an heir upon a deed of his anceſtor, who 
pres non eſt factum, and it is found falſe, the judgment ſhall 
only for aſſets which deſcended ; for it was not falſe in his 
own knowledge. R. Cro. Car. 437. 7: 
So by the fat. 29 Car. 2. c. 3. (which makes a truſt in 
fee ſimple, and alſo an eſtate pur autre vie, which comes to 
the heir as a ſpecial occupant, aſſets in the hands of the heir) 
no heir, who becomes chargeable by that act, ſhall by reaſan 
of any kind of plea, confeſſion, or nient dedire, be charge- 
able to pay out of his own eſtate. | : 
So by the flat. 3 C 4,W.& M. c. 14. If the defendant 
pleads riens per diſcent the day of the original or bill filed, the 
laintiff may reply afſets, before the original; and if it is 
ound for the plaintiff, the jury ſhall inquire of the value of 
the lands deſcended, and thereupon judgment and execytion 
ſhall be awarded. N 


Vor. II. 8 6. Execu- 


F 
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6. Execution. 


Execution ſhall be againſt the heir for the whole of the 
land deſcended. And, if land deſcends to the eldeſt fon, and 
other land, being of the nature of Borough Engliſh, deſcends 
to the youngeſt, the whole ſhall be taken in execution. , 

So, if land deſcends as well on the part of the mother as 
on the part of the father, the whole ſhall be taken. 5 Com. 
Dig. 188. As to the laſt. 3 Co. 14. 4. Fon. 88. 

So, if land deſcends to parceners, the whole ſhall be taken. 
5 Com. Dig. 188. So, if land of the nature of gavellind de- 
ſcends. Jon. 88. 

And if execution be ſued againſt one ſon or daughter only, 
it may be avoided by ſcire facias, or, audita querela ; for all 
the heirs ought to be contributory. 13. 

If there be an action againſt an heir by A. and afterwards 
another action by B. who 8 firſt, he ſhall have 
1 prior to A. tho? he obtain judgment afterwards. 1 
Med. 253. 

If kt be an action againſt an heir, and judgment there- 
on, the execution ſhall be of the land in his hands, which 
deſcended, tho? he has paid to other creditors to the value of 
| the land, in his hands. Neilto. 63. . For, he ought to 
have pleaded the payment. | | 

But if there be judgment againſt the anceſtor, who after- 
wards aliens part, and dies, and execution be ſued againſt the 
- heir only, it is well; for he ſhall not have contribution againſt 

the alience. R. 3 Co. 12.6. 

So, if there be judgment againſt an heir on nil dicit, the 
plaintiff ſhall not have a capras ad ſatisfaciendum againſt him; 
for it is not his proper debt. Dy. 81. a, R. cont. Cro, El. 
692. So, if judgment be againſt him, on, non ſum informa- 
tur. Dy. 8x a. in marg. | 

What lands are aſſets in the hands of the heir. Vide 1 Com. 
Dig. Tit. Aſſets. (A.) 


PRO- 
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PROCEEDING and PLEADING, &. in ACTIONS 
by and againſt HUSBAND and WIFE, | 


J. In what Actiont Huſband and Wife ought to join. 


In all actions real for the lands of the wife, the huſband 
and wife ought to join. So, in a right of ward. 

So, in actions perſonal, for a choſe in ation, due to the 
wife before coverture, they ought to join : As, in debt upon 
a bond, or ſpecialty made to the wife before coverture. So, 
debt for rent, upon a leaſe for years due before the coverture, 
Or, upon a leaſe for life. 

SO, in an avowry for rent upon a leaſe for life, or years, 
before coverture. | | 

So, in debt for rent upon a leaſe at will by the wife, be- 
fore coverture. | 

So, in trover, upon a converſion of the goods of the wife, 
before coverture. In aſſumpſit, upon a promiſe to the wife 
before coverture. Or, for the labour of the wife dum ſola. 

In an action upon the caſe, for ſtopping a way to the wife's 
cloſe, before marriage. 

So, in debt for arrearages upon an account, found before 
auditors aſſigned by the huſband and wife to the receiver of 
the wife. 1 3 

So they ought to join in actions, which ariſe during the 
coverture, if the wife might have an action for the ſame 
cauſe, if ſne ſurvive. . in detinue of charters of the 
wife's inheritance. In trover, for a deed of rent- charge 
granted to the wife dum ſola, tho' it was loſt after the cover- 
ture. In an action upon the flat. 8 H. 6. c. g. for a forcible 
entry, or detainer. In covenant as aſſignees of B. upon a co- 
venant to make aſſurance to B. his heirs and aſſigns. 1 Rol. 
348. J. 25. Jen. 406,7. | 

Or, upon other covenant as aſſignees, where the afſign- 
ment 1s to both. 

So the huſband and wife ought to join in waſte, upon a 
leaſe for years by the huſband and wife, ſeiſed in right of 
his wife. | | 

So for a perſonal wrong to the wife, the huſband and wife 
ought to join: As, for a battery of the wife. Or, falſe im- 
priſonment of the wife. | * . 

\ Tho! a thing be added by ws of aggravation, which 
goes only to the damage of * huſband: As, if it be 1 * 
2 
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That the buſineſs of the huſband remained undone, 1 Com, Dig. 
575. for the laſt point cites. R. 1 Salk. 119. 

But with due ſubmiſſion, nothing to the actual damage of 
the huſband ought to be alledged, or if alledged, it ought 
not to be proved; ſuch as tearing the cloaths, or expences 
in curing of wounds, nurſing, &c. becauſe if the huſband 
chooſes to ſue for that, he ought to ſue alone, the damage 
being to him only ; and where ſuch matters are ſtated in a 
declaration at the ſuit of huſband and wife, the jury ought 
to find their verdict for the battery of the wife only. 

Huſband and wife ought to join in an action on the caſe, 
for maliciouſly indicting the wife. Jen. 440. Vide poſt. 
Div. III. 

So, in an action for a thing due to the wife in autre droit, 
they ought to join: as, if they ſue for a debt, &c. to the 
wife, as executrix, or adminiftratrix. | 

So, if a debt to the wife's teſtator be paid to A. for the 
wife, without an expreſs direction of the huſband, they 
ought to join in an action againſt A. and the huſband alone 
cannot ſue for money received to his uſe, R. 1 Salk. 382. 

If it be referred to a maſter in Chancery to take an account 
of what is due to huſband and wife, who reports the ſum 
due, andappoints it to be paid to the huſband, and the de- 
fendant is committed for non-payment, and eſcapes ; the 
huſband and wife may join in an action againſt the warden. 
Stra. 726. 

In treſpaſs, for treading down the graſs of the inheritance 
of the wife. Bunb. 277. 11 

If feme covert hath a mill, and one agrees with huſband 
and wife to grind all his corn at this mill, under penalty to be 
paid by offender to offended ; they muſt join, for the action 
would ſurvive to her. 1 Wil}. 224. 

The huſbands ſhould be joined in an action, to aſſert the 
right and intereſt of their wives, as the dippers at Tunbridge- 
welle, againſt one who diſturbs them in their employment. 
2 Wilſ. 414. 

If a woman ſues or is ſued alone, when ſhe is covert, or 
a huſband, when the wife ought to join or be joined, the 
writ ſhall abate, . | 

In an aQion by huſband and wife, it is good, if the huſ- 
band and wife appear in proper perſon ; for though the huſ- 
band has no privilege when his wife is joined, yet any one 
may ſue in perſon. R. Cre. El. 537. | 
f if huſband/and wife, ſeiſed for their lives, and to the heirs 
of the huſband, alledge a preſcription in both; for though 

| e 


q 
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þ 
4 


1 261 1 


ſhe has only for life, ſhe was ſeiſed jointly with her huſband 
who had the fee, R. Cro. El. 112, 

So, in aſſumpſit by huſband and wife as adminiſtratrix, the 
declaration may ſay, that the money was had and received 
to the uſe of the aforeſaid huſband and wife as adminiſtratrix. 
R. 4 Med. 376. ; 

So, it is iffcient to ſay, to anſwer to huſband and wife, 
to whom adminiſtration was granted, for, to whom refers to 
the wife, who was laſt named. R. Lat. 212. 

If the declaration alledges a ſeiſin in right of the wide, it 
ought to alledge, that both are ſeiſed (and not the huſband 
only) in right of the wife. And if the ſeiſin is for the life 

of the wife, it ought regularly to be averred, that the wite 


is alive. 5 Com. Dig. 167. 


But, a declaration by the huſband and wife, is not good, 
if it alledges, that the huſband and wife, were poſſeſſed of 
the goods, &c. in reer. Semb. 1 Salk. 114. 

So, if in treſpaſs it alledges battery of both, for the wife 


ought not to be joined for a Gy of ths ee 1 Rol. 
782. 1.10, 


But, upon not guilty pleaded, you may ive in evidence 
the battery of the wife, and the jury may find damages for 
that battery, and the defendant not guilty, as to the battery 
on the hu and, and no evidence ought to be given of it. 

If in breach it be alledged, that he did not execute to the 
wife whilſt ſole, nor to the huſband and wife ſince marriage, 
without ſaying, or to either of them, is bad. R. Lut. 415. 
So, if in treſpaſs, aſſumpſit, &c. where the wife need not 
oin, it is alledged to their damage. So, aſſumpſit for money 
= by huſband and wife to their 3 If, in trover, the 
converſion 1s alledged to their d 

Yet, in treſpaſs, quare clauſum Nui and their herbage 
thereof coming, &c. is good; for as they may join in a 
clauſum fregit, ſo they may in the profits thereof. 

„where the action ſurvives, they may declare to Meir 
dama e. 

8, ir in treſpaſs by huſband and wife for the * of the 
wife, and other wrongs to them did, is good. 

A defect in a declaration by huſband and wife may be aided 
by verdict. 5 Com. Dig. 167, 8. As to the laſt point, Vide 

Aion, Div. VT. 

In action for a demand not accruing to the wife, dum ſola, 


wife only taken in execution for coſts, ſhall be diſcharged. 
Barnes, 207. 
II. In 
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II. In what the Huſband ſhall ſue alone. 


Where the wife cannot have an action for the ſame cauſe, 
if ſhe ſurvive her huſband the action ſhall be by the huſband 
alone. As, in an indebitatus aſſumpſit for the labour, &c. of 
the wife during the coverture. In an indebitatus b. 
upon any promiſe to the wife after coverture. Vide poſt. 
Div. III. In an aſſumpſit to the huſband, in conſideration of 
forbearance, &c. to pay a debt due to the wife before the 
coverture. Vide infra. | TE | 

So, in an action upon the caſe for —_— him in his 
_— which he has in right of his wife. Vide poſt. Div. 

In a&ion upon the caſe for words ſpoken of the wife, by 
which the huſband has ſpecial damage. In an action upon 
the caſe for a battery of the wife, whereby he loſt her fellow- 


ſhip and aſſiſtance, Or, for carrying away the wife, where- 


by, &c. 
In debt upon a bond made to the wife after coverture. Vide 
oft. Div. III. 


In covenant to huſband and wife, by indenture between 
them of the one part, and A. of the other part; and may 
declare upon a covenant to himſelf. | | 

So, in treſpaſs, for a treſpaſs done upon his wife's land, 
during the coverture. 1 Com. Dig. 576. 

In the laſt caſe, treſpaſs is a poſſeſſory action, and it does 
not ſignify to whom the land belongs. . 

In treſpaſs for taking charters of his wife's inheritance, 1 
Rol. 247.1. 32. | 

In an action upon the fat. 5 R. 2. ft. 1. c. 8. Vide poſt. 
Div. III. r ä 
In trover, &c. for tithes ſevered from the nine parts, which 
belong to the wife's rectory. Jon. 325. 5 

So, in a quare impedit, upon an avoidance during the co- 
verture. | 

So, in debt for rent, upon a leaſe by the huſband and wife 
after the term expires. So, in debt, for rent incyrred during 
the coverture, upon a demiſe by the huſband of land, which 
he has in right of his wife, though the term continues, 
Vide poſt, Div. III. So, if the demiſe was by the huſband 
and wife. So, if the reverſion after a leaſe made, was grant- 


ed to huſband and wife. | 
So 


2 
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So, an aſſumpſit lies by the huſband alone, upon a promiſe 
to him, in conſideration of forbearance, to pay a debt due 


to his wife as executrix. 


In an aQion upon the caſe for maliciouſly indicting huſ- 
band and wife; for the wife ought not to join for indicting 


her huſband. 1 Com. Dig. 576,7. 


In treſpaſs by the huſband for breaking and entering his 
houſe, and beating his wife ; the breaking and entering the 
houſe, is the cauſe of action, and the beating the wife is well 
joined in the declaration to aggravate damages. Stra. 61. 

In treſpaſs by huſband, for entering his houſe, and keep- 
ing him out, and taking his goods to the value, &c. and for 
that he aſſaulted and beat his wife, and took her goods to 
the value, Cc. ad dam. 1001, and 1007. damages given, held 


good, Fort, 377. 


The huſband may ſue alone for the malicious proſecution 
of his wife, whereby they both were ſcandalized, and he put 


to expence. Stra. 977. B. R. H. 54. 


II. In what the Huſband may ſue alone, or 


Join with his wife. 


In actions for a profit incurred during the coverture; to the 
huſband in right of his wife, the huſband may ſue alone, 


or join with his wife, 


An avowry for rent of land, which the huſband. has in 
right of his wife, incurred during the coverture, may be by 
the huſband and wife. Or, it may be by the huſband alone. 

So covenant againſt a leſſee: for years, for not repairing 
during the coverture, where the reverſion is granted to huſ- 


band and wife, may be by the huſband alone. Or, by the 


huſband and wife. 1 Com. Dig. 5779. 


So, an action upon the caſe for cutting down trees, the 
lops of which were reſerved to the wife for her life, may be 


8 the huſband. alone, Semb. Cro. Car, 
r, by the huſband and wife. Did. 
So, in debt upon the /tat. 2 Ed. 6. c. 1 


438. Vide infra. 


3. for not ſetting 


out tithes upon the land, which the huſband has in right of 
his wife, they may join. Or the huſband alone may fue. 
So, in action for a fert, which prejudices a remedy by 
huſband and wife, the huſband may ſue alone, or they may 
join : As, in reſcous for a diſtreſs of a rent- charge due be- 


fore the coverture, the huſband alone m 
wrong to him. Or, they may join. 


ay ſue; for it is 2 


— 
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So, in an action for champerty, or maintenance in a ſuit 
againſt the huſband and wife, the huſband alſo may ſue. 
Or, they may join. | : 

So, there may be a ſcire facias by the huſband alone, up- 
on a judgment for damages by the huſband and wife. 

So, if the cauſe of action be only commenced before 
coverture, and compleated afterwards, the huſband alone 
may ſue, or the huſband and wife may join: As, in trover, 
where the goods were loſt before marriage, and the conver- 
_ was after, they may join. Or, the huſband may ſue 

one. 

So, if a woman leaſe for years, rendring rent, and after- 
wards marry, the huſband and wife may ſue for rent due 
_ the coverture, or the huſband alone ſhall have debt 

or it, | | 

So, where the wife is the meritorious cauſe of action, 
the huſband alone may ſue, or the huſband and wife may 
join, though damages only are recovered: As, in afſſumpfit 
to the wife after coverture for a cure, the huſband and wife 
may join. Or, the huſband may ſue alone. Vide ante, 
Div. I. © gy 

So, upon a promiſe to pay 81. per annum to the huſband 
and wife during coverture, they may join. Or, the huſband 
alone may ſue, e 

So, upon a bond to the huſband and wife after coverture, 
or to a 2 covert by herſelf, they may join. Or, the huſ- 
band alone may ſue. Vide ante, Div. II. 

So, if there be an award to pay ſo much money to the 
huſpand, and ſo much to his wife, they may join for the 
money awarded to the wife. Or, the huſband alone may 
ſue. 1 Com. Dig. 571, 8. 1 

But, it will be more eligible for the huſband alone to ſue, 
as he may then recover both ſums in one action. 

In an action for a fort during the coverture, if it may be 
to the damage of the wife, if ſhe ſurvive, as well as of 
the huſband, they may join, or the huſband ſhall ſue alone: 
As, in treſpaſs for cutting down trees upon the land of the 
wife, the huſband and wife may join. Vide ſupra. Or, the 
huſband alone may ſue. k 

In an action upon the ff, 5 R. 2. c. 8. for entry into the 
wife's land, they may join. Or, the huſband alone may 
ſue. Vide ante, Div. II. 5 | . 

So, in an action upon the caſe for ſtopping a way to the 
wife's land, they may join. Or, for incloſing _ | 1 

| % Wnic 


x L 265 J 


which the wife hath a common. Or, for not grinding at 
the wife's mill. Or, in theſe caſes of Ropping the way, 
incloſing the common, or not grinding at a mill, the huſband 
alone may ſue. _ Vide ante, Div. II. 1 Com. Dig. 578. 

So, in a clauſum fregit upon the wife's land, they may 
join. Dub. 2 Vent. 195. Or, the huſband may ſue alone. 
2 Vent. 195. Vide ante, Div. II. 

So, for a wrong founded upon one intire record againſt 
both, they may join, or the huſband alone ſhall ſue: As, in 
an action upon the caſe in nature of a conſpiracy, for ma- 
liciouſly indicting huſband and wife, they may join. Per 
Croke, Cro. Car. 553. Jon. 440. Or, the huſband alone 
ſhall have the action. Semb. Cro. Car. 553. 

This I take it for granted is law. 

So, for a malicious preſentment in the ſpiritual court. 
 Semb. 2 Cro. 355. 

In an action of covenant, for non-payment of rent of 
land, the inheritance of the wife, they may or may not 
join, at their election. Stra. 229. 


IV. What Actions ſhall be againſt Huſband and Wife. 


Actions real, for the land of the wife ought to be againſt 
the huſband and wife. 

So, debt for rent, upon a leaſe for life, or years, made 
to huſband and wife, ſhall be againſt both. 

So, an action for a tort, done by the wife after marriage, 
ſhall be againſt huſband and wife: As, trover upon a con- 
verſion by the a& of the feme covert only. 

An action, which charges the huſband for an act of his 
wife, done before coverture, ſhall be againſt both: As, 
trover upon a converſion by the wife before marriage. Or, 
detinue for goods taken by the wife before coverture. 

So, debt for rent, upon a leaſe at will to the wife, dum 
ſola. Or, upon a leaſe for years, where the rent incurred 
before coverture. | 

But, an action for a fert, done by the huſband and wife 
jointly, ſhall be againſt the huſband alone ; for the whole 
ſhall be intended to be the act of the huſband : As, trover 
of goods, and converſion to their uſe. Vide Infra, In this 
caſe, the converſion is the giſt of the action. 

So, an action upon an aſſumpſit by huſband and wife, a- 
gainſt both, is bad; for quoad the wife, the promiſe is void. 
Though it be for veſtments bought by the wife. 8 
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So, debt lies againſt the huſband alone, for rent incurred 
during the coverture, upon a leaſe to the wife, dum ſola. 
Or, upon a leaſe which the wife hath as executrix, or ad- 
miniſtratrix. 

If an action be brought by, or againſt huſband and wife, 
where it ought to be by, or againſt the huſpand alone, it 
will be error, or it may be moved in arreſt of judgment. 

So, if it be by the huſband and wife, for a matter in 
which they ought to join, and alſo for a matter for which 
the huſband ought to ſue alone. Vide Action, Div. VI. 

If there be an action by huſband and wife, for a battery of 
both, {which would be bad, for the wife cannot join for the 
battery of the huſband,) and as to the huſband, the defen- 
dant is found not guilty, it will be good. 

So, if the damages are found ſeveral for the battery of 
the huſband, and the battery of the wife, and the huſband 
releaſe the damages for his own batte 

So, if there be an action by huſband and wife for a batte- 
ry of the wife, and taking the veſtments, or goods of the 
huſband with her, and the defendant is found nat guilty of 
taking =, goods. V. ide Aion, Div. VI. 1 Com. Dig, 

79, 
1 If huſband and wife are arreſted for a debt of the wife 
dum ſola, both put in bail above, and both are rendered in 
diſcharge, ſhe ſhall be diſcharged on ſuperſedeas on common 
appearance. Barnes, 96. 

In an action againſt huſband and wife, the huſband ſhall 
give bail for himſelf and his wife. In debt, the action 
ought to be againſt them in the debet and detinet, though it 
be for the debt of the wife, dum ſola, 

A declaration againſt huſband and wife, is bad, if the 
proceſs was againſt the huſband alone. If the converſion be 
alledged to Heir uſe. Sed infra. © 

Yet, a ſuggeſtion of a devaſtavit by huſband and wife ex- 
ecutrix, that they waſted and converted to their uſe, is 
good; for the word waſted is the only material word, and 
that both may do. 5 Com. Drg. 168. . 

Treſpaſs againſt huſband and wife for taking goods, is 
good, though the converſion is laid to be to their uſe ; for the 
converſion 1s not the giſt of the action, as in Nek. Andr. 
242. 

if huſband and wife are arreſted for her debt, whilſt ſole, 
ſhe ſhall be diſcharged, and he lie, until he puts in bail for 

both. Stra. 1272. 
Plea, 
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Plea, c. 


In action againſt huſband and wife, both ought to join 
in plea, and therefore if the wife alone comes and pleads, 
there ſhall be a repleader. So, if the entry be that the huſ- 
band and wife come and defend the force and injury, &c. 
And the aforeſaid wife ſays, ſhe is not guilty thereof. Tho? 
the tort be ſuppoſed by the wife only: As, in battery a- 
gainſt huſband and wife, for a battery by the wife. 5 

So, in aſſumpſit againſt huſband and wife, upon a pro- 
miſe of the wife, dum ſola. So, in an action for words 
ſpoken by the wife only. | 

So, in battery againſt the huſband and wife and others, if 
the wife and others plead, not guilty, and the huſband ſor 
aſſault, it will be bad. 5 Com. Dig. 168. as to laſt point, 
cites. R. 1 Brownl. 197, It was, becauſe the wife plead- 
ed, without the huſband. 

So, in battery againſt huſband and wife, if the huſ- 
band * in aid of his wife, and the wife only pleads, ſor: 
aſſault, it is bad. Com. Dig. Ibid. cites, R. 2 Cro. 239. The 
feme cannot pleag by herſelf. 
So, they ought to join in the averment, and this they are 
ready to verify. Semb. Cro. Car. 5 

But, where the tort is ſuppoſed by the wife alone, tho” 
both join in pleading; yet the iſſue ought to be, that the 
wife is not guilty, and therefore, in trover upon a converſi- 
on by the wife, if the huſband and wife plead that they are 
not guilty, it is bad, and a repleader ſhall be awarded, for 
it ought to be that ſhe is not guilty. 

Yet in debt againſt them, they may plead that they owe 
nothing. | 

If the verdia finds that the wife alone is guilty, it aids 
the plea. 

In an action againſt huſband and wife, if it be only for 
the wife's act, and ſhe is found guilty, both ſhall be in 
mi ſericordia: As, for words by the wife. In trover for a 
converſion ſuppoſed by the wife. | 
So, if the wife is executrix, or adminiſtratrix, and there 
is judgment de bonis teſtatoris fi, &c. et ſi non, tunc cuſtag* 
de banis ſuis propriis, tho* properly the wife has no goods; 
for ſhe will be liable after the death of her huſband. 5 Com. 
Dig. 168, 9. 

The 


— 
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The court cannot give leave to the wife to plead ſeparate. 
ly from her huſband, even where her eſtate is ſettled on her, 
and confirmed by order of the houſe of lords to her ſeparate 
uſe, ſubject to demands on the huſband on her account, ſhe 
mult plead in the name of huſband and wife, and if he diſ- 
avows, enforce the order of the lords. B. R. H. 101. 

If A. and B. are ſued' as huſband and wife, A. cannot plead 
ne unques accouple en loyal Matrimony, for the legality of mar- 
riage is not triable in perſonal actions, becauſe a huſband de 
facto is liable to his wite's debts. Andr. 227. 

In trover, if there is judgment and execution againſt both, 
the court will not diſcharge the wife, unleſs there is fraud and 
colluſion between the plaintiff and the huſband to keep her in 
cuſtody. Stra. 1167. 

So in battery by defendant's wife, of plaintiff's wife, the 
court will not diſcharge the wife, who, only, 1s in execution, 
if it appears there is no deſign to ſcreen the huſband, Stra. 
1257 Wilſ. 149. 

huſband and wife are taken in execution, the wife can- 
not be diſcharged. Barnes, 203. 


V. What Actiou the Huſband ſhall have by his ſurviving. 


If a feme covert die, and the huſband ſurvive, he ſhall have 
an action for any thing incurred during the coverture: As, 
the huſband ſhall have debt after his wife“ death, for rent in- 
curred to the wife during coverture. 1 Rol. 352. I. 35. 

So, if the wife had a manor, the huſband, after her death, 
ſhall have debt for a relief, which fell during the coverture. 
Ibid. J. 11. 

So, if the wife hath judgment dum ſola, and thereupon 
the huſband and wife ſue out a ſcire facias, and have judg- 
ment, but before execution the wife dies, the huſband, who 
ſurvives, ſhall have a ſcire facias upon it. R. 1 Salk. 116. 
5 1 682. So the huſband alone may have debt upon it. 3 

ad. 189. 

So, by the ſtat. 32 H. 8. c. 37. If the wife hath a rent- 
charge for life, which is in arrear before, and after the cover- 
ture, the huſband ſurviving ſhall have debt for all the arrears. 
R. 1 Andr. 47. | 

But, if huſband and wife recover judgment in debt, in 
right of the wife, as executrix to A. and the wife dies; the 
huſband ſhall not have execution upon this judgment, _— 

— 
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he be privy; for the debt belongs to the ſucceeding executor, 
or adminiſtrator of A. R. 1 Rol. 889. J. 10. 


VI. What the Wife, if ſbe ſurvives, 


If huſband and wife recover in a real action, in right of 
tne wife, and the huſband dies, the wife ſhall have execution, 
and not the executor of the huſband. 

So, if they recover in a quare impedit, and the huſband 
dies, the wife ſhall have the writ to the biſhop, and execution 
for the damages. 1 Rol. 889. J. 50. 
So, in an aſſiſe, or other real action, if the huſband and 
wife recover, and the huſband dies; the wife ſhall have exe- 
cution for the damages, as well as for the land. 1 Rol. 88g. 
J. ult. 890. J. 3. 

So, the wife ſurviving ſhall have treſpaſs, for a treſpaſs up- 
on her land during the coverture. R. Pal. 313. Or, for a 
treſpaſs, part in the life of the huſband, part afterwards. Bid. 


PIT. What Adions ſpall be againſt the Huſband, if ke ſar- 


VIVES, 


If a woman, leſſee for life, takes huſband, and dies, the 
huſband ſhall be charged for rent incurred during the cover- 
ture; for he takes the profits of the land, out of which the 
rent iſſues. 1 Rol. 351. J. 35. So, for rent incurred during 
the coverture, upon a leaſe for years. R. Ray. 6. 1 Lev. 


25. 

So, if the huſband after the death of his wife, undertakes 
to pay for goods ſold to her as a feme ſole trader, he ſhall be 
charged; for he is intitled to adminiſtration. 1 Com Dig. 581. 
cites R. cont. Show, 184. And I am inclined to think it is 
not law. 

So, if the huſband and wife, upon payment of a ſum in 
groſs, undertake to diſcharge an annuity to the wife, and the 
wife die, an aſſumpfit lies upon this promiſe againſt the huſ- 
band ſurviving. R. Pal. 312, 313. 

If there be judgment againſt huſband and wife upon a bond 
of the wife, who dies before execution ; the huſband ſhall be 
charged. Agr. 1 Sid. 337. Lut. 671. EK 

So if there be judgment againſt an huſband and wife execu- 
trix, or adminiſtratrix, upon a devaſtavit during the coverture, 

and 


— 
— 
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and the wife dies, the huſband ſhall be charged, Cro. Car. 
519. R. 1 Sid. 337. 

If there be judgment againſt the wife dum ſola, and a ſcire 
facias upon it againſt huſband and wife, and judgment, but 
before execution the wife dies, yet a ſcire facias afterwards 
lies againſt the huſband who ſurvives. R. 3 Med. 186. 1 
Salk. 116. Lut. 671. Carth, 30. 


VIII. What not. 


The huſband ſhall not be charged after the death of his 
wife, for a debt due from the wife before coverture ; for it 
was only in action. | 

So, tho” there is judgment againſt a woman dum ſola, who 
afterwards takes huſband and dies, the huſband ſhall not be 
charged upon this judgment. | 

So, if there be judgment againſt huſband and wife, as ex- 
ecutrix, ut de bonis teſtatoris, and upon a Feri facias there- 
upon, the ſheriff returns a devaſtavit, and the wife dies be- 
fore judgment againſt them de bonis propriis, the huſband ſhall 
not be charged. 1 Com. Dig. 581. cites, as to the laſt 
point, Dub. 1 Rol. 351. I. ult. Semb. 3 Mod. 189. Et gu. 
de hoc? Roll ſays execution may iſſue againſt the huſband, 

So, if a feme executrix, or adminiſtratrix, takes huſband, 
and they commit a devaftavit, but the wife dies before judg- 
ment againſt them, the huſband ſhall not be charged. 

So, if the hufband of a leflee for life does waſte, and the 
wife dies before a recovery againſt them, the huſband ſhall 
not be charged. 1 Com. Dig. 581, cites, as to the laſt point. 
1 Rol. 351.1. 41. D. Lut. 674. cont. 10. H. 6. 12. Sed qu. 
if a ſpecial action upon the caſe, in nature of an action of 
waſte, would not lie againſt him ? | 

So, if there be judgment againſt huſband and wife as exe- 
cutrix, and the wife dies, debt does not lie againſt the huſ- 
band upon a ſuggeſtion, that he converted the goods of the 
teſtator to his own uſe. R. Lut. 674. 

So, if there be a decree in equity _ huſband and 
wife executrix, to be paid out of the aflets of the teſtator, 
and the wife dies, there ſhall be no execution againſt the huſ- 
band, without reviving againſt the adminiſtrator de bonis nan, 


Sc. 2 Fer. 195. 
PRO - 
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PROCEEDING AND PLEADING IN ACTIONS B 
AND AGAINST AN INFANT. 


1. In an Action by an Infant. 


Muſt fue by Guardian or Prochein Amy. 


If an action be commenced by an infant, he muſt ſue by 
guardian or prochein amy, as the court pleaſes. And the king 
may appoint him a general guardian. So he may appoint 
him two or three to be guardians jointly or ſeverally, or to 
appoint others under them. 

A prochein amy ſhall be appointed by virtue of the fat. I. 
2. 13 Ed. 1. c. 15. which enaQts, that if an infant, who 
would ſue, be eſloigned that he cannot do ſo in perſon, his 
prochein amy may be admitted to ſue for him. 2 Cre. 641. 
and was appointed before in aſſiſe by the fat. W. I. c. 48. 

And this caſe extends to all caſes, where an infant ſues, 
tho? he be not eſloigned. 

So, he ought to appear to be an infant, for if he ſues at 
full age by guardian or prochein amy, it is error. 

If an infant ſues or defends by a guardian, ſuch guardian 
muſt have a warrant. And therefore ſuch guardian muſt be 
admitted by the court. So muſt a prochein amy. But a pro- 
chein amy need not have a warrant. 

If he ſues by guardian, without ſaying by the court here ſpe- 
cially admitted, it is errar. And the defendant need not plead 
*rill the plaintiff ſhews the rule for his admittance by guar- 
dian or prochein amy. | 

If the court appoints a guardian for an infant, he ought 
to be in perſon in court. 5 Com. Dig. 170, 1. as to laſt 


point cites 2 Leo. 189. Sed qu. if this is not now diſpenſed 


with ? 

If he has not a guardian by ſacage, c. the court may aſ- 
ſign an officer of the court to be guardian, or prochein amy tor 
him. 

If the guardian by ſacage, or by teſtament acts, no other 
ſhall be aſſigned, unleſs he miſbehaves himſelf. 5 Com. Dig. 
171. | 

But, if the declaration ſays, by the court ſpecially admitted, 

it 1s ſufficient, tho? there be no admiſſion on the roll. R. 


in B. R. where there are many precedents acc. which maze the 
Vu.” 2 
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law in ſuch caſe. 4 Co. 53. b. for it ſhall not be error; but 
only a miſdemeanot in the agent employed in the cauſe. P. 
21 Car. 2. Pr. Reg. 38. So in C. B. R. 1 Sid. 173. And 
if there was an admiſſion, tho” no entry thereof on the re- 
cord, it ſhall be amended. R. Cro. Car. 86. Hut. 92. 1 Lev, 
224. 

If an infant ſues by guardian or prochein amy, he cannot 
afterwards remove his guardian, or diſavow his prochein amy. 
F. N. B. 27 K. But an infant may have a writ out of Chan- 
cery to remove him. Jbid. M. Or the court may remove 
him at their diſcretion. 161d. 

As, in an appeal by an infant, the court may diſcharge 
. the guardian aſſigned, and diſcontinue the ſuit. R. 1 Rol. 

288. D. 

If an infant ſues by attorney, it may be pleaded in abate- 
ment. And this ſince the . 21 Fac. c. 13. which aids a 
ſuit by him, by attorney after verdict. 2 Saund. 213. 

If he ſues, without ſaying by whom, it is error, as it ſhall 
be intended in proper perſon. So, if he commences a ſuit 
by attorney, and afterwards proceeds by guardian. Or com- 
mences by guardian, and afterwards, during his infancy pro- 
ceeds by attorney; for this will be a diſcontinuance. So, 
though he ſues in another right, as executor, or adminiſtra- 
tor. 5 Com. Dig. 171. cites various authorities, fro et con, 
But this ſeems to be the law. 

So, though he ſues a writ of error. 

But, if an infant ſues by guardian, and after his full age 
proceeds by attorney, it is well. 5 Com. Dig. 171. 

So, by the flat. 21 Fac. c. 13. In ejectment or perſonal 
actions; if an infant ſues by — it ſhall be aided after 
verdict. 

And by the ftat. 4 U 5 Ann. c. 16. After judgment by con- 
feſſion, nil dicit, non ſum informatus, or after writ of inquiry 
executed. 

So, if ſeveral ſue jointly, and ſome are within age, and 
ſome of full age, and all appear by attorney, it is no error : 
for thoſe of full age may make an attorney for all. 5 Com. 
Dig. 172. cites ſeveral authorities, pro et con. Et Qu. if this 
is law ? 

Huſband and wife may ſue by attorney, though the wife 
is an infant. D. 2 Sand. 213. So ſeveral executors or ad- 
miniſtrators may ſue by attorney, though ſome are within 
age; for all repreſent the perſon of the teſtator, and ſue in 
another right, 5 Com. Dig. 172. 9 
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So, in replevin, if the defendants as bailiffs to A. make 
conuſance by attorney, and one is an infant, it is no error; 
for they are in the nature of plaintiffs, and make conuſance 
in another right, Dub. 3 Mod. 248. R. per 3 J. Holt. cont. 
Sho. 170. So, if the defendants avow in their own right, and 
one is an infant. Semb, cont, Tel. 58. 5 Com.' Dig. 172. 
Vide infra, No. 2. 2 

A general admiſſion of procſtein amy, to proſecute and de- 
fend all ſuits, is ſufficient. Stra. 304. | 

Plaintiff's attorney muſt give defendant's attorney notice 
of the guardian's place of abode. 1 Wilſ. 246. 


2. In an Action againſt an Infant. 
Mut defend by Guardian. 


In an action againſt an infant, he muſt appear only by 
guardian, for he has not knowledge of his own affairs, or to 
chooſe a man to plead well for him, and may have an action 
againſt his guardian, if he loſes by miſpleading. R. ſæpius. 
2 Rol. 287. Il. 10, 20. Dy. 104. 6. 120 

And therefore, if he appears by prochein amy, it is bad. 

So, in all actions real, perſonal, or mixt, againſt an in- 
fant, if he appears by attorney, it is error. Though there 
was not any warrant of attorney upon record. Though he 
be ſued in another right, as executor, or adminiſtrator. 

So, if ſeveral defendants appear by attorney, and one is 
— infant, it is error, and judgment ſhall be reverſed againſt 
alt; > 2:55 0: | 

So, if huſband and wife, being vouched in a common re- 
covery, appear by attorney, and the wife is within age. So, 
in a perſonal action, if huſband and wife appear by attorney, 
when the wife is within age. 

So, in replevin, if two avow by attorney, and one is an 


infant. R. that it ſhall not be aſſigned for error, for it was 


ble in abatement. 1 Salk. 93. 205. 

And, it is ſufficient, if he was an infant at the time of the 
* though he arrived at full age before error brought. 
nd ſuch error be tried by the country, and not by in- 
tion. | 

If an infant, defendant, appears, and pleads by guardian, 
regularly he ought to be admitted ſuch before he appears or 
pleads. But, if he is not admitted, it is not error, but only 
Vor. IL T a miſ- 
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guardian, and if he does not in 
court to oblige him to do it. 2 #71{. 50. 
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a miſdemeanor in the attorney. And regularly the admiſſion 
ought to be ad defendendum; for if the guardian for the defen- 
dant is admitted ad proſequendum, it is bad. 5 Com. Dig. 
172, 3. Sed vide infra. 

Yet, if a guardian is admitted ad ſequendum, it is good; 
for this may be applied indifferently to the plaintiff or defen- 
dant. R. in a common recovery. 2 Sand. 95. 1 Sid. 446. 

Or, ad proſequendum ; for he proſecutes his defence. R. 2 

od, Ca. 25. | 

In an action againſt a defendant, who is an infant, the 
plaintiff may declare, as againſt another perſon ; for if he is 
not chargeable in reſpect of infancy, the defendant ſhall 
plead, that he is within age. And therefore, by his declara- 
tion he need not alledge, that the goods ſold to him, c. 


were neceſſaries; for, after nonage pleaded, the plaintiff may 


ſhew in his replication that it was for neceſſaries. 5 Com. 
Dig. 173. | 

If in an action againſt an infant, he demurs, he may waive 
it in the ſame term, and plead to iſſue.” R. 2 Bulſt. 69. 

If an attorney undertakes to-appear for an infant, and en- 
ters it by attorney, it may be amended, and made by guardian. 
Stra. 514. But, if there is not an expreſs undertaking to 
appear, it cannot be done. Stra. 445. | 

An infant executor, though joined with another of full 
age, cannot be ſued by attorney, though they might ſue. 
Stra. 183. ond > 297 1. 

If an infant does not name a guardian to appear by, the 
court will give leave to the vlaintiff 10 do it. Stra. I. | 
If infant ſerved with proceſs to appear by attorney, ap- 
pears by attorney, the court will make a rule for. him to ap- 
pear by guardian, or plaintiff to be at liberty to name one to 
appear and defend. Barnes, 18. 

Plaintiff's attorney ſhould apply to. defendant to name a 

in ſix days, then apply to the 


After plaintiff has proceeded to judgment againſt an infant, 
as if he was of age, he cannot have the appearance in perſon 
ſtruck out, and have appearance by guardian entered. Barnes, 
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APPENDIX OF PRECEDENTS. 


A Record of Proceedings in Ejeftment in B. R. by Original, 
Verdi dt Plaintiff, Motion in Arreſt of Judgment, with 
Judgment for the Plaintiff. 


PLEAS before the Lord the King at Weſtminſter, of 
the Term of Saint Hilary, in the 20th Year of the 
Reign of the Lord, George the Second, by the 
Grace of God, of Great-Britain, France and Ireland, 
King, Defender of the Faith, &c. 


Berks ſc. WILLIAM MILLS late of S. in the county 
of Berks aforeſaid, gentleman, was attached to anſwer Sa- 
muel Rickards of a plea (wherefore with force and arms he 
entered into one meſſuage, with the appurtenances, in Sutton, 
which J. R. Eſq; demiſed to the ſaid Samuel, for a term 
which is not yet expired, and ejected him from his ſaid farm, 
and other wrongs to him did, to the great damage of the 
ſaid Samuel, and againſt the peace of our lord the now king, 
Se. 

(a) And thereupon the ſaid Samuel, by A. B. his attorney 
complain, that whereas the ſaid F. R. on the iſt day of Ofe- 
ber, in the 29th year of the reign of our ſaid lord the king, 
at S. aforeſaid, had demiſed to the ſaid Samuel, the tenement 
aforeſaid, with the appurtenances, 'to hold the ſaid tenement 
with the - appurtenances to the ſaid Samuel and his aſſigns, 
from the feaſt of Saint Michael the archangel, then laſt paſt, 
to the end and term of ſeven years, from thence next follow- 
ing, and fully to be complete and ended ; by virtue of which 
demiſe, the ſaid Samuel afterwards, fo wit, on the ſaid 1ſt 
day of October, in the year aforeſaid, entered into the ſaid 
tenement with the appurtenances, and was thereof poſſeſſed, 
and being ſo thereof poſſeſſed, the ſaid William afterwards, 


that is to ſay, on the ſaid day and year laſt aforeſaid, with - 


force and arms, that is to ſay, with ſwords and ſtaves, & e. 
entered into the ſaid tenement with the appurtenances, 
which the ſaid F. R. demiſed to the ſaid Samuel, in form 
aforeſaid, for the term aforefaid, which is not yet expired, 
and ejected him out of his ſaid farm; and other wrongs to 


(a) Declaration or count, 
T 2 him 
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him did, to the great damage of the ſaid Samuel, and againſt 
the peace of our ſaid lord the King, wherefore the ſaid Sa- 
muel ſaith that he is injured, and hath ſuſtained damage to 
the value of 20/. and “ therefore he brings his ſuit and good 
proof] (a) AND the ſaid William by C. N. his attorney, 
comes and defends the force and injury when [and where it 
ſhall behove him] and ſaith (5) that he is no wiſe guilty of 
treſpaſs aforeſaid, in manner and form as the ſaid Samuel 
above complaints againſt him, and of this he puts himſelf 
upon the country, (e) and the ſaid Samuel doth likewiſe the 
ſame. (4 ) THEREFORE let a jury thereupon come be- 
fore the lord the king on the octave of the purification of 
the bleſſed virgin Mary, whereſoever he ſhall then be in 
England, who neither [are of kin to the ſaid Samuel nor to 
the ſaid William] to recogniſe [whether the ſaid William be 
guilty of the treſpaſs aforeſaid] becauſe as well [the ſaid 
Wilkom'as the ſaid Samuel, between whom the difference 
is, have put themſelves on the ſaid jury] the ſame day is 
there given, to the parties aforeſaid. (e AFTERWARDS 
the proceſs therein being continued, between-the ſaid par- 
ties, of the plea aforeſaid, by the jury is put between them 
in reſpite, before the lord the king, until the day of Eafter, 
in 15 days, whereſoever the ſaid lord the king ſhall then be 
in England, () unleſs the juſtices of the lord the king aſſign- 
ed to take aſſiſes in the county aforeſaid, ſhall have come 
before that time, to wit, on Monday the 8th day of March, 
at Reading in the ſaid county, by the form of the ſtatute [in 
that caſe provided] by reaſon of the default of the jurors 

ſummoned to appear as aforeſaid] at which day before the 
Jord the king at Weſtminſter, come the parties aforeſaid, by 
their ſaid attornies, and the aforeſaid juſtices of aſſize be- 
fore whom the ſaid jury came, ſent here their record before 
them, had in theſe words, viz. (g) Afterwards at the day 
and place within contained before Heneage Legge, eſq; one 
of the barons of the Exchequer of the lord the king, and 
Sir * Eardlez Vilmot, knight, one of the juſtices of the 
ſaid lord the king, aſſigned to hold pleas before the king him- 
ſelf, juſtices of the ſaid lord the king aſſigned to take aſſizes, 


Y ® The various - paſſages incloſed in brackets, are in general now ſupplied 

Jy Scat. | ; Wh 11s EN 

L/) Defence. (I) Plea not guilty. (e) Iſſue (e) Venire awarded, 
ſe) Reſpite for default of jurors, () MH privs. (e) Poſtea, 
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in the county of Berit, according to the form of the ſtatute. 
[in that caſe provided] came as well the within Samuel Rick- 
ards, as the within written W. Mills by their attornies within 
contained, and the jurors of the jury, whereof mention is 
within made, being called, certain of them, to wit, C. H. 
FJ. H. P. G. H. C. . B. and F. O. come and are ſworn up- 
on that jury, and becauſe the reſt of the jurors of the ſame 
jury did not appear, (a) therefore others of the by-ſtanders, 
being choſen by the ſheriff at the requeſt of the ſaid Samuel 
Rickards, and by the command of the juſtices aforeſaid, are 
appointed, and whoſe names are affixed to he panel within 
written, according to the form of the ſtatute in ſuch caſe made 
and provided, which ſaid jurors ſo appointed anew, to wit, 
R. B. T. S. C. P. E. H. S. R. and D. P. being likewiſe cal- 
led, came, and (together with the other jurors aforeſaid, be- 
fore impannelled, and ſworn,) being elected, tried, and 
ſworn, to ſpeak the truth of the matter within contained, 
upon their oath, ſay, (5) that the aforeſaid William Mills is 
guilty of the treſpaſs within written, in manner and form, as 
the aforeſaid Samuel Rickards within complains, againſt him, 
and they aſſeſs the damages of the ſaid Samuel Rickard: by 
him ſuſtained, on occaſion of that treſpaſs, beſides his coſts. 
and charges, which he hath been put unto, about his ſuit in 
that behalf, to twelve pence, and for thoſe coſts and charges 
to forty ſhillings; (c WHEREUPON the ſaid Samuel 
Rickards, by his attorney aforeſaid, prayeth judgment againſt , 
the ſaid William Mills, in and upon the verdict aforeſaid, 
by the jurors aforeſaid, given in the form aforeſaid, and 
the ſaid William Mills, by his attorney aforeſaid, ſaith, that 
the court here, ought not to proceed to give judgment, upon 
the ſaid verdict, and prayeth that judgment againſt him the 
ſaid William Mills, in and upon the verdi& aforeſaid, by the 
jurors aforeſaid, given in the form aforeſaid, may be ſtayed. 
by reaſon that the ſaid verdict is inſufficient, and erroneous, 
and that the ſame verdi& may be quaſhed, and that the iſſue, 
aforeſaid may be tried anew, by other jurors, to be afreſh im- 
pannelled : And becauſe the court of the lord the king here, 
is not yet adviſed of giving their judgment, of and upon the 
premiſes ; (d) therefore day thereof is given, as well to the 
ſaid Samuel Rickards, as the ſaid William Mills, before the 
lord the king, until the Morrow of the Aſcenſron of our Lord, 


(a) Tales de circumftantibus (3) Verdict for the plaintiff. 
(c) Motion in arreſt of judgment, (d) Continuance. 


where- 
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whereſoever the ſaid lord the king ſhall then be in England 
to hear their judgments of and upon the premiſes, for tha 
the court of the lord the king, is not yet adviſed there- 
of: at which day, before the lord the king at Weſtminſter, 
come the parties aforeſaid, by their attornies aforeſaid, upon 
Which the record, and matters aforeſaid, having been ſeen, 
and by the court of the lord the king, now here, fully un- 
derſtood, and all and ſingular the premiſſes, having been 
examined, and. mature deliberation being had thereupon, (a) 
for that it ſeems to the court of the lord the king, now here, 
that the verdi& oreſaid, is in no wiſe inſufficient, or erro- 
neous, and that the fame ought not to be quaſhed, and that 
no new trial ought to be had, of the iſſue aforeſaid. (5) 
THEREFORE IT IS CONSIDERED, that the ſaid Sa- 
muel, do recover againſt the ſaid William, his term yet to 
come, of and in the ſaid tenement, with the appurtenances, 
and the damages aſſeſſed by the jury, in form "foreſaid; and 
alſo (c) twenty-ſeven pounds ffs ſbillings and eight pence, for 
his coſts and charges aforeſaid, by the court of the lord the 
king here awarded to the ſaid Samuel, with his aſſent by way 
of increaſe, which ſaid damages in the whole amount to 
twenty nine pounds ſeven ſhillings and eight pence (d) and let 
the ſaid V. be taken ® | until he maketh fine to the lord the 
king] AND HEREUPON the ſaid Samuel, by his attor- 
ney aforeſaid, prayeth a (e) writ of the lord the king, to 
be directed to the ſheriff of the county aforefaid, to cauſe 
him to have poſſeſſion of his term aforeſaid, yet to come 
of, and in the tenement aforeſaid, with the appurtenances ; 
and it is granted unto him, (/) returnable before the lord the 
king, on the Morrow of the Holy Trinity, whereſoever he 
ſhall then be in England; at which day before the lord the 
king at Weſiminſter, cometh the ſaid Samuel, by his attor- 
ney aforeſaid, and the ſheriff, that is to ſay, Sir T. K. knight, 
now returneth, that he, by virtue of the writ aforeſaid, to 


him directed on the —— day of » laſt paſt, did 
(a) Opinion of the court. (5) Judgment for the plaintiff, 
(c) Coſts, (d)Crpiatur fro fine, 


® This is mere form, but it is the antient form, By es. & M. c. 12. 
the proceſs for the capiatur fine in the ſeveral courts at Weſtminſter, is taken 
away; and in lieu, the plaintiff, upon figning judgment, pays the officer ſix 
ſhillings and eight pence. 


ſe) Writ of poſſeſſion. And return, 
cauſe 


1 279 J 


cauſe the ſaid Samuel to have his poſſeſſton, of his term 
aforeſaid, yet to come, of and in the tenement aſoreſaid, 
with the appurtenances, as he was commanded, &c. c. 


Proceedings in an Action of Debt in the Common Pleas, removed 
into B. R. by Writ of Error. 


I. Original, 


(a) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the faith, 
and ſo forth ; to the ſheriff of Oxfordſbire, greeting : Com- 
mand William Mills, late of B. in your county, gentleman, 
that juſtly, and without delay, he render to Samuel Rickards, 
two hundred pounds, which he owes him, and unjuſtly de- 
tains, as he ſaith, and unleſs he ſhall ſo do, and if the ſaid 
Samuel ſhall make you ſecure, of proſecuting his claim, 
then ſummon, by good ſummoners, the aforeſaid William, 
that he be before our juſtices at /eſiminfter, on the Octave 
of Saint Hilary, to ſhew wherefore he hath not done it, and 
have you there, then, the ſummoners, and this writ. 
WITNESS ourſelf at Weſtminſter, the twenty-eight day of 
November, in the 28th year of our reign, 


(6) Pledges of pro- ) F. Dee Summoners of the { R. M. , 
ſecution. I R. Ree within named F. F. 
; N Wm, Mills. 


2, Proceſs. 


(e) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſbire, greeting: 
{d) Put by gage and ſafe pledges, Wm. Mills, late of B. 
in your county, gentleman, that he be before our juſtices at 
Weſtminſter, on the Octave of the Purification of the Bleſſed Virgin 
Mary, to anſwer to S. Rickards, of a plea, that he render to 
him, 200/. which he owes him, and unjuſtly detains, as he ſaith, 
and to ſhew wherefore he was not before our juſtices at 
Weſtminſter, on the Octave of Saint Hilary, as he was ſum- 
moned ; and have there, then, the names of the pledges, 


(a) Præcipe. (3) Sheri F's return, (c) Attachment, 
(4) Zone. 


an] 
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and this writ. Witneſs Sir Jen Willes, knight, at We/t- 
minſter, the twenty-third day of January, in the 28th year 
of our reign. 


(a) The within named W. Milli { EK. L. 
is attached by pledges. R.T. 


% GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſbire, greeting: 
We command you, that you diſtrain V. Mills, late of B. 
in your county, gentleman, by all his lands and chattels, 
within your bailiwick, ſo that neither he, nor any one, 
through him, may lay hands on the ſame, until you ſhall 
receive from us, another command thereupon, and that you 
anſwer to us, of the iſſues of the ſame, and that you have 
his body, before our juſtices at Weſtminſter, from the day of 
Eaſter, in fifteen days, to anſwer to Samuel Rickards, of a 
plea, that he render to him 200/. which he owes him, and 
unjuſtly detains, as he ſaith; and to hear bu Pant, for 
his many defaults. WITNESS Sir Fohn Willes, knight, at 
Weſtminſter, the twelfth day of February, in the 28th year 
of our reign. 

(e) The within named V. Mills, hath nothing in my bai- 
liwick, whereby he may be diſtrained. 

(4) GEORGE the Second, by the grace of God, of 

Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſbire, greeting: 
We command you, that you take V. Mills, late of B. in 
your county, gentleman, if he may be found in your baili- 
wick, and him ſafely keep, ſo that you may have his body, 
before our juſtices, at Weſtminſter, from the day of Eaſter in 
Jive weeks, to anſwer to Samuel Rickards, gentleman, of a 
plea, that he render to him, 2007. which he owes him, and 
unjuſtly detains, as he faith, and whereupon you have re- 
turned, to our juſtices at Weſtminſter, that the ſaid William 
hath nothing in your bailiwick, whereby he may be diſtrain- 
ed. And have you there, then, this writ: WITNESS Sir 
Foln Willes, knight, at Weſtminſler, the ſixteenth day of April, 
in the 28th year of our reign. | 


(s) Sheri#'s ret. /i) Diftriages. 
(e) Sheriff's return, il. (4) Capiar ad reſpendendum. 
ct (2) The 
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(a) The within named William Milli, is not found in my 
bailiwick. 

(5) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the faith, 
and ſo forth; to the ſheriff of Berkfſbire, greeting: We 
command you, that you take Wiliam Mills, late of B. in 
the county of Oxford, gentleman, if he may be found in 
your bailiwick, and him ſafely keep, ſo that you may have 
his body, before our juſtices at Weſtminſter, on the Morrow 
of the Holy Trinity, to anſwer to Samuel Rickards, gentle- 
man, of a plea, that he render to him, 200 l. which he owes 
him, and unjuſtly detains, as he ſaith, and whereupon our 
ſheriff of Oxfordſhire, hath made a return, to our juſtices at 
Weſtminſter, at a certain day now paſt, that the aforeſaid 
William is not found in his bailiwick ; and thereupon it is teſ- 
tified in our ſaid court, that the aforeſaid William lurks, wan- 
ders, and runs about, in your county ; and have you there, 
then, this writ. Witneſs Sir Fohn Willes, knight, at Weſt- 
minſter, the th day of May, in the 28th year of our reign. 

c) By virtue of this writ to me directed, I have taken the 
body of the within named W. Mills, which I have ready, at 
the day and place within contained, according, as by this 
writ it is commanded me. 

Or, upon the return of non eſt inventus, upon the firſt capias, 
the plaintiff may ſue out an alias and a pluries, and thence pro- 
ceed to outlawry, thus : 

d) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the faith, 
and ſo forth; to the ſheriff of Oxfordſhire, greeting: We 
command you, as formerly we commanded you, that you 
take William Mills, late of B. in your county, gentleman, 
if he may be found in your bailiwick, and him ſafely keep, 
ſo that you may have his body, before our juſtices at Nei- 
minſter, on the Morrow of the Holy Trinity, to anſwer to 
Samuel Rickards, gentleman, of a plea, that he render to him, 
2001. which he owes him, and unjuſtly detains, as he faith, 
and have you there, then, this writ. Witneſs Sir Joln 
Willes, knight, at Weſtminſter, the 7th day of May, in the 
28th year of our reign. 
ce) The within named William Mills is not found in my 
bailiwick. | | 


Sheriff's return, non eft inventus. ( Teflatum capias. 
( Sheriff's return, cepi —— (d) Alias capiats. (e) Sheriff's 


return, nen eft inventus, 
GEORGE 


E a 


(a) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſbire, greeting: 
We command you, as we have more than once commanded 
you, that you take William Mills, late of B. in your county, 
gentleman, if he may be found in your bailiwick, and him 
ſafely keep, ſo that you may have his body, before our juſ- 
tices at Weſtminſter, from the day of the Holy Trinity in three 
weeks, to anſwer to Samuel Rickards, gentleman, of a plea, 
that he render to him, 200 J. which he owes him, and un- 
juſtly detains, as he ſaith; and have you there, then, this 
writ. Witneſs Sir Joln Wilkes, knight, at Weſtminſter, the 
13th day of May, in the 28th year of our reign. 

(b) The within named William Mills, is found in my bai- 
liwick. 

(c) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſbire, greeting. 
We command you, that you cauſe William Mills, late of B. 
in your county, gentleman, tobe required from every coun- 
ty court, to county court, until, according to the law and 
cuſtom of our realm of England, he be outlawed, if he doth 
not appear; and if he doth appear, then take him, and 
cauſe him to be ſafely kept, ſo that you may have his body, 
before our juſtices at V * on the Morrow of All Souls, 
to anſwer to Samuel Rickards, gentleman, of a plea, that 
he render to him, 200 J. which he owes him, and unjuſtly 
detains, as he ſaith; and whereupon you have returned to 
our juſtices, at Weſtminſter, from the day of the Holy Trinity 
in three weeks, that he is not found in your bailiwick, and 
have you there, then, this writ. Witneſs, Sir John Ii illec, 
knight, at Weſtminſter, the 18th day of June, in the 29th 
year of our reign. 4 

(d) By virtue of this writ, to me directed, at my county 
court, held at Oxford, in the county of Oxford, (e) on Thur/- 
day the 21ſt day of June, in the a th year of the reign of 
our lord the king within written, the within named William 
Mills, was required the firſt time, and did not appear; and 
at my county court held at Oxford aforeſaid, (f) on T hur/- 
day the 24th day of Fuly, in the year aforeſaid, the ſaid 
William Mills, was requiredthe ſecond time, and did not ap- 


(a) Pluries capiat. () Sheriff's return, non eff inventus, 
(c) Exigi factas, (d) Sheriff*s return. (e) Primo exactus. (f) Se- 


cundo exattus, 
pear; 
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pear; and at my 2 court, held at Oxford aforeſaid, 


(a) on Thurſday the 21ſt day of Auguſt, in the year afore- 
ſaid, the ſaid William Mills, was required the third time, 
and did not appear: And at my county court, held at Oxford 
aforeſaid, (b) on T hurſ/day the 18th day of September, in the 
year aforeſaid, the ſaid William Mills, was required the 
fourth time, and did not appear; and at my county court, 
held at Oxford aforeſaid, (c) on Thurſday the 16th day of 
Ofober, in the year aforeſaid, the ſaid William Mills, was 
required the fifth time, and did not appear: (d) Therefore, 
the ſaid W. Mills by the judgment of the coroners of the ſaid 
lord the king, of the county aforeſaid, according to the law, 
and cuſtom of the kingdom of England, is outlawed. 

(e) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxferdſpire, greeting : 
Whereas, by our writ, we have lately commanded you, 
that you ſhould cauſe William Mills, late of B. in your coun- 
ty, gentleman, to be required, from county court, to county 
court, until, according to the law, and cuſtom of our realm 
of England, he ſhould be outlawed, if he did not appear; 
and if he did appear, that you ſhould take him, and cauſe 
him to be ſafely kept, ſo that you might have his body, be- 
fore our juſtices at Weſtminſter, on the Morrow of All Souls, 
to anſwer to Samuel Rickards, gentleman, of a plea, that he 
render to him, 2007. which he owes him, and unjuſtly de- 
' tains, as he ſaith; Therefore we command you, by virtue 
of the ſtatute in the 31ſt year of the lady Elizabeth, late 

ueen of England, made and provided, that you cauſe the 
aid William Mille, to be proclaimed, upon three ſeveral days, 
according to the form of that ſtatute, (wereof one procla- 
mation ſhall be made, at or near the moſt uſual door of the 
church, of the pariſh wherein he inhabits,) that he render 
himſelf unto you, ſo that you may have his body before our 
juſtices, at Weſtminſter, at the day aforeſaid, to anſwer the 
ſaid Samuel Rickards, of the plea aforeſaid, and have you 
there, then, this writ. Witneſs, Sir John Willes, knight, 
at Weſtninſter, the 18th day of June, in the 29th year of 
our reign. 

(f) By virtue of this writ to me directed, at my county 
court, held at Oxford, on T hurſday the 26th of Fune, in the 


(a) Tertio exaftus. (b) Quarto exattus, (e) Quinto exatur, 
(d) Ideo utlagatus, (e) Writ of Proclamations, 6 ) Sheriff 's ret irn, 
preclamare feci. 


29th 
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29th year of the reign of our Lord the king, within written, 
I cauſed-to be proclaimed, the firſt time; and at the general 

uarter ſeſſions of the peace, held at Oxford aforeſaid, on 
Tueſday the 15th day of Zuly, in the year aforeſaid, I cauſed 
to be proclaimed the ſecond time, and at the moſt uſual door 
of the church of Burford, within written, on Sunday the 
third day of Auguſt in the year aforeſaid, immediately after 
divine ſervice, one month at the leaſt, before the within 
named William Mills, was required the fifth time, I cauſed 
to be proclaimed, the third time, that the ſaid William Milli 
ſhould render himſelf, unto me, as within it is commanded 
me. 

(a) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Berkſhire, greeting : 
We command you, that you omit not, by reaſon of any li- 
berty of your county, but that you take William Milli, late 
of B. in the county of . gentleman, being outlawed, 


in the ſaid county of Oxford, on Thurſday the 16th day of 


Oclober, laſt paſt, at the ſuit of Samuel Rickards, gentle- 
man, of a plea of debt, as the ſheriff of Oxfordſbire afore- 
ſaid, returned to our juſtices, at Weſtminfler, on the Morrow 
of all Souls, then next enſuing, if the ſaid William Mills may 
be found in your bailiwick, and him ſafely keep, ſo that 
you may have his body before our juſtices, at Weftminſler, 
from the day of St. Martin in fifteen days, to do, and receive, 
what our court, ſhall conſider concerning him, in this be- 
half. Witneſs Sir John Willes, knight, at Weſtminſter, the 
th day of November, in the 29th year of our reign. 

(65) By virtue of this writ to me directed, I have taken the 
body of the within named William Mills, which I have rea- 


dy, at the day, and place, within contained, according as 


by this writ is commanded me. | 

* Bill of Middleſex and latitat thereupon in the court of 
King's Bench. | 

(c) Middleſex 5 THE ſheriff is commanded, that he take 

to wit William Mills, gentleman, and John Doe, 

if they may be found in his bailiwick, and ſafely keep them, 


(a) Capias utlagatum, (6) Sheriff 's return, cepi corpus. 

* This, and the two following writs, are the uſual proceſs, to compel an 
appearance, in the courts of King's Bench, and Exchequer; in which the 
practice of thoſe courts, does principally differ, from the court of Common 
Pleas ; but the ſubſequent ſtages of proceeding, are nearly alike in them all. 

(e Bill of Middleſex in treſ paſs, | 
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ſo that he may have their bodies before the lord the king at 
a omg ae on Wedneſday next after fifteen days of Eaſter, to 
anſwer to Samuel Rickards, gentleman, of a plea of treſpaſs, 
(a) [AND ALSO to a bill of the ſaid Samuel, againſt the 
aforeſaid William, for 200/. of debt, according to the cuſtom 
of the court, of the ſaid lord the king, before the king him- 
ſelf, to be exhibited] and that he have there, then, this pre- 


5 The within named William Mills, and Jahn Doe, are 
not, ner is either of them found in my bailiwick. 

(e) GEORGE the Second, by the grace of God, of 
Great Britain, France and Ireland, king, defender of the 
faith, and ſo forth, to the ſheriff of Berkſbire, greeting: 
Whereas we lately commanded our ſheriff of Middle- 
ſex, that he ſhould take William Mills, and John Doe, if 
they might be found in his bailiwick, and ſafely keep them, 
ſo that he might have their bodies before us, at J/e/iminſter, 
at a certain day now paſt, to anſwer unto Samuel Richards, 
gentleman, of a plea of treſpaſs, (d) [AND ALSO, to a 
bill of the ſaid Samuel againſt the aforeſaid William and Fohn, 
for 2001. of debt, according to the cuſtom of our court, be- 
fore us, to be exhibited] and our ſaid ſherif of Mrddleſex, at 
that day returned to us, that the aforeſaid William and John 
were not, nor was either of them found in his bailiwick; 
whereupon, on the behalf of the aforeſaid Samuel, in our 
court, before us, it is ſufficiently atteſted, that the afore- 
ſaid William and Fohn, lurk, and run about in your county: 
THEREFORE, we command you, that you take them, if 
they may be found in your bailiwick, and ſafely keep them, 
ſo that you may have their bodies before us, at Weſtminſter 
on Tueſday next after five weeks of Eaſter, to anſwer to the 
aforeſaid Samuel of the plea, [and bill, ] aforeſaid, and have 
you there, then, this writ. Witneſs Sir Dudley Ryder, 
knight, at Weſtminſter, the 18th day of April, in the 28th 

of our reign. | 
le) By virtue of this writ, to me directed, I have taken 
the body of the within named Milliam Mills, which I have 
ready, at the day, and place within contained, according as 
by this writ it is commanded me. | 


If the proceſs is bailable, then this clauſe is introduced, which is called 
an ac etiam, the Latin of the two firſt words; And alſo, 
| (a) Ac etiam in debt. (b) Sheriff's return, non eft inventur, (c) La- 
titat, (d) Ac etiam. (e) Sheriff's return, cepi cor pus. 
| Lu. 0 | Writ 
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Frit of Quo minus in the exchequer, 

GEORGE the Second, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the faith ang 
fo forth ; to the ſheriff of Berkſhire, greeting: We com- 
mand you, that you omit not, by reaſon of any liberty, of 
your county, but that you enter the ſame, and take William 
Milli, late of B. in the county of Oxford, gentleman, 
whereſoever he ſhall be found in your bailiwick, and him 
fafely keep, ſo that you may have his body, before the ba- 
rons of cur exchequer, at /e/tminſter, on the Morrow of the 
Holy Trinity, to anſwer Samuel Rickards, our debtor, of a 
plea, that he render to him, 200. which he owes him, and 
_ unjuſtly detains, whereby he is the leſs able to ſatisfy us the 
debts, which he owes us, at our ſaid exchequer, as he ſaith, 
he can reaſonably ſhew, that the ſame he ought to render, 
and have you there, then, this writ. Witneſs, Sir T homas 
Parker, knight at Weſiminſter, the 6th day of May, in the 
28th year of our reign. | 

(a) By virtue of this writ to me directed, I have taken 
the body of the within named William Mills, which J have 
ready, before the barons within written, according as within 
it is commanded me. 

Special bail, en the arreſt of the defendant, purſuant to the 
teſtatum capias, ante. 

) KNOW all men by theſe preſents, that we William 
Mille of B. in the county of Oxford, gentleman, Peter 
Hammond of P. in the ſaid county, yeoman, and Edward 
Thomlinſon of W. in the ſaid county, innholder, are held and 
firmly bound to C. J. eſq. ſheriff of the county of Berks, in 
400/. of lawful money of Great Britain, to be paid to the 
ſaid ſheriff, or his certain attorney, executors, adminiſtra- 
tors, or aſſigns, for which payment well and truly to be 
made, we bind ourſelves, and each of us, by himſelf, for the 
whole, and in groſs, our, and every of our heirs, execu- 
tors, and adminiſtrators, firmly by theſe preſents ; ſealed 
with our ſeals, dated the 15th day of May, in the 28th year 
of the reign of our ſovereign lord George the Second, by the 

ce of God, king of Great Britain, France and Ireland ; 
defender of the faith, and ſo forth; and in the year of our 
Lord, one thouſand, ſeven hundred, and fifty-five. 

The condition of this obligation 1s ſuch, that if the above 
bounden William Mills, do appear before the juſtices of our 
ſovereign lord the king at Meſminſter, on the Morrow of the 


( Sheriff's return, cepi corpus, (6) Bail bond to the herif, 
Holy 
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Holy Trinity, to anſwer Samuel Rictardi, gentleman, of a plea 
of debt, of 200/. then this obligation ſhall be void, and of 
none effect, or elſe ſhall be, and remain, in full force and 
virtue. 


Sealed and delivered, VV. Mills, (L. S.) 
being firſt duly P. Hammond (L. S.) 
ſtamped, in the E. Thomlinſon (L. S.) 
preſence of 

H. S. 
1 


Ca) You, William Mills, do acknowledge, to owe unto 
the plaintiff, 400/. and you Peter Hammond, and Edward 
Thomlinſen, do ſeverally acknowledge, to owe unto the ſame 
perſon, the ſum of two hundred pounds, a-piece, to be levi- 
ed upon your ſeveral goods, and chattels, lands, and tene- 
ments; upon condition, that if the defendant be condemned 
in this action, he ſhall pay the condemnation money, or 
render himſelf a priſoner, in the Fleet for the ſame; and if 
he fail ſo to do, you Peter Hammond and Edward Thomlin- 
ſon, do undertake to do it for him. 

Trinity term, 28 George the Second. | 
(b) Berks I On a te/tatum capias, againſt William Mills, 

to wit. J late of B. in the county of Oxford, gentleman, 
returnable en the Morrow of the Holy Trinity, at the ſuit of 
Samuel Rickards, of a plea of debt, of two hundred pounds. 

The bail are Peter Hammond of P. in the county of Ox- 


ford, yeoman, Edward Thomlinſon of W. in the ſaid county, 


innholder. | | 
| 0”; R. P. attorney for the defendant. 


The party himſelf in 400L 1 
Each of the bail in -2col. 


Taken and acknowledged the 28th: day of May, in the 
year of our Lord, one thouſand, ſeven hundred, and fifty- 


five, de bene eſſe, betore me, 


E. G. one of the commiſſioners, E | 
The Record, as removed by Writ of Error. __ 
(e) The lord the king, hath given in charge to his truſty 


and well beloved Sir Jain Willes, knight, his writ, cloſed, 


{a) Recognizaence of bail bond before 4 commiſſioner. _ (b) Bail piece. 
(£) Writ of error, 


In 


EEE 
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in theſe words, GEORGE the Second, by the grace of 
God, of Great Britain, France and Ireland, king, defender 
of the faith, and ſo forth; to our truſty and well beloved 
Sir John Willes, knight, greeting: Becauſe in the record, and 
proceſs, and alſo in the giving of judgment, of the plaint, 
which was in our court, before you, and your fellows, our 
juſtices of the bench, by our writ, between Samuel Rickards, 
gentleman, and V. Mills, late of B. in the ri of Ox- 

rd, gentleman, of a certain debt of two hundred pounds, 
which the ſaid Samuel demands of the ſaid William, mani- 
feſt error hath intervened, to the great damage of him the 
ſaid Samuel: as we, from his complaint are informed, we 
being willing, that the error, if any there be, ſhould be 
corrected, in due manner, and that full, and ſpeedy juſtice, 
mould be done to the parties aforeſaid, in this behalf, do 
command you, that if judgment thereof be given, then, un- 
der your ſeal, you do diſtinctly, and openly, ſend the re- 
cord, and proceſs, of the plaint aforeſaid, with all things 
concerning them, and this writ, ſo that we may have them, 
from the day of Eaſter in fifteen days, whereſoever we ſhall 
then be in England, that the record and proceſs aforeſaid, 
being inſpected, we may cauſe to be done thereupon, for 
correcting that error, what of right, and according to the 
law and cuſtom of our realm of England, ought to be done. 
Witneſs ourſelf, at Weſtminſter, the 12th day of February, 
in the 29th year of our reign. | 

{a) The record, and proceſs, whereof in the ſaid writ, 
mention is above made, follow in theſe words, to wit. 

(5) Pleas at Weſtminſter, before Sir Join Willes, knight, 
and his brethren, juſtices of the bench, of the lord the ki 
at Weſtminſter, of the term of the Holy Trinity, in the 28 
year of the reign of the lord-George the Second, by the grace 
of God, of Great Britain, France and Ireland, king, defen- 
der of the faith, &c. | 
c) Oxon IV. Mills late of B. in the county afore- 
to wit. ſaid, gentleman, was ſummoned to anſwer 
Samuel Rickards, of a plea, that he render unto him, two 
handred pounds, which he owes him, and unjuſtly detains 
Fas he ſaith] (4) And thereupon, the ſaid S. by T. G. his at- 
torney, complains that whereas, on the 1ſt day of September, 
in the year of our Lord one thouſand ſeven hundred and fifty- 


6e) Chief Jultice's retora, (b) The record. (e) Writs (4) 
Declaration, or count on a bond. . 
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four, at B. in the ſaid county, the ſaid V. by his writing 


obligatory, fealed with his ſeal, did acknowledge himſelf to 
be bound to the ſaid Samuel, in the ſaid ſum of two hundred 


pounds, of lawful money of Great Britain, to be paid to the 


ſaid Samuel, whenever the ſaid W. ſhould be required: Ne- 
vertheleſs, the ſaid V. (although often required,) hath not 
paid to the ſaid Samuel, the ſaid ſum of two hundred pounds, 
nor any part thereof, but hath hitherto altogether retuſed, 
and doth ſtill refuſe, to render the ſame ;_ wherefore the 
ſaid Samuel ſaith, that he is injured, and hath ſuſtained da- 


mage to the value of ten pounds, and thereupon he brings 


his ſuit, [and good proof.) (a) And he brings here into 
court, the writing obligatory aforeſaid, ſealed with the ſeal 


of the faid William, which teſtifies the debt aforeſaid, in 


form aforeſaid, the date whereof is the day and year in that 
behalf before mentioned. (65) And the aforeſaid V. by R. 
P. his attorney, comes and defends the wrong and injury 
when, [and where it ſhall behove him] (c) and craves oper 


of the ſaid writing obligatory, and it is read unio him [in 
the form aforeſaid] he likewiſe craves oyer of the condition 


of the ſaid writing, and it is read unto him in theſe words, 
viz, The condition of this obligation: is ſuch, that if the 
above bounden V. Mills, his heirs,'executors, and adminiſ- 
trators, and every of them, do, and ſhall from time to time, 
and at all times hereafter, well and truly ſtand to, obey, ob- 
ſerve, fulfil, and keep, the award, arbitrament, order, judg- 
ment, final end and determination, of D. S. of V. in the 
ſaid county, clerk, and H. B. of W. aforeſaid, gentleman, (ar- 


bitrators indifferently nominated, and choſen, by and between 


the ſaid V. Mills, and the above named Samuel Rickards, to 
arbitrate, award, order, judge, and determine, of all, and 
all manner of actions, cauſe or cauſes of action, ſuits, plaints, 


debts, duties, reckonings, accounts, controverſies, treſ- 


aſſes, and demands whatſoever, had, moved, or depend- 
ing, or which might have been had, moved, or depending, 
by and between the ſaid parties, for any matter, cauſe or 
thing, from the beginning of the world, until the day of 


the date hereof,) which the ſaid arbitrators ſhall make, and 


publiſh, of, or in the premiſes, in writing, under their 
hands and ſeals, or otherwiſe, by word of mouth, in the 
preſence of two credible witneſſes, on, or before the firſt 


day of Famary, next enſuing the date hereof, then this ob- 


(a) Profert in curia, (6b) Defence. (c) Oyer prayed of the 


WY and condition, to wit, to perform an award, 
Vor. II. 9 ligation 
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ligation to be void, and of none effect, or elſe to be and 
remain in full force and virtue. (a) Which being read and 
heard, the ſaid . prays leave to imparl therein, here, until 
the OHave of the Holy Trinity, and it is granted unto him; 
(5) the ſame day is given to the ſaid S. Rickerds, here, &c. 
At which day, to wit, on the O#ave of the Holy Trinity, 
here, come as well the ſaid Samuel Rickards, as the ſaid Wil- 
liam ill, by their attornies aforeſaid, and hereupon the 
ſaid Samuel prays, that the ſaid William may anſwer to his 
writ, and count aforeſaid. 

(e) And the ſaid V. defends the wrong and injury, when, Ce. 
And ſaith that he the ſaid Samuel ought not to have, or to main- 
tain, his ſaid action thereof againſt him, becauſe he ſaith, that 
the ſaid David Stiles, and Henry Bacon, the arbitrators before 
n.med, in the ſaid condition, did not make any award, arbi- 
trament, order, judgment, final end, or determination, of, 
or in the premiſes, above, ſpecified, in the ſaid condition, on 
or before the firſt day of January, in the condition aforeſaid 
above mentioned, according to the form and effect of the 
ſaid condition, and this he is ready to verify, wherefore he 
prays judgment, whether the ſaid Samue/ ought to have, or 
maintain his ſaid action thereof againſt him [and that he ma 
go thereof without a day.] (d) And the ſaid Samuel fait 
that for any thing above alledged by the ſaid William, he the 
ſaid S. ought not to be barred from having and maintaining 
his ſaid action thereof, againſt him, becauſe he ſaith, that 
after the making the ſaid writing obligatory, and before the 
ſaid firſt day of January, to wit, on the 26th day of Decem- 
ber in the year aforeſaid, at B. aforeſaid, in preſence of two 
credible witneſſes, namely, J. D. of C. in the county afore- 
faid, and R. M. of V. in the county of B. the ſaid arbitra- 
tors undertook the charge of the award, arbitrament, order, 
judgment, final end, and determination aforeſaid, of, and in 
the premiſes ſpecified in the condition aforeſaid, and then, 
and there made and publiſhed their award, by word of mouth, 
in manner and form following, that is to ſay, the ſaid arbi- 
trators, did award, order and adjudge, that he the ſaid Wil- 
liam Mis, ſhould forthwith pay to the ſaid Samuel Rickards, 
the ſum of ſeventy-five pounds, and that thereupon all differ- 
ences between them, at the time of the making the ſaid wri- 


Imparlance. (b) Continuance. (c) Plea, no ſuch award. 
he (4) Replication ſorting forth an award, : 2 
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ting obligatory, ſhould finally ceaſe, and determine. And 
the ſaid. Samuel further ſaith, that although he, afterwards, i6 
wit, on the 6th day of Fanuary, in the year of our Lord; 
one thouſand ſeven hundred and fifty five, at Banbury afore- 
ſaid, requeſted the ſaid William to pay to him the ſaid S. the 
| faid ſeventy-five pounds, (a) yet proteſting, that the ſaid 
William hath not ſtood to, obeyed, obſerved, fulfilled, or 
kept, any part of the ſaid award, which by him the ſaid . 
ought to have been ſtood to, obeyed, obſerved, fulfilled, and 
kept: Nevertheleſs, for replication in this behalf, he faith, 
that the ſaid . hath not hitherto paid to him the ſaid Samuel, 
the ſaid ſeventy-five pounds, or any paft thereof, and this he 
is ready to verify, wherefore he prays judgment, and his debt 
aforeſaid, together with his damages, occaſioned by the de- 
tention of the ſame, to be adjudged unto him, Cc. (5) 
[And the aforeſaid . ſaith, that the plea aforeſaid, by him 
the ſaid Samuel in manner and form aforeſaid, above in reply 
pleaded, and the matter in the fame contained, are not ſuffici- 
ent in law, for the faid Samuel to have, or maintain, his ac- 
tion aforeſaid thereof, againſt him the ſaid . to which repl> 
cation, the ſaid W. is not under any neceſſity, nor is he oblig- 
ed by the law of the land, in any manner to anſwer, and this 
he is ready to verify; wherefore, for want of a ſufficient re- 
plication in this behalf the ſaid /. prays judgment, and that 
the ſaid S. may be barred from oops Ay maintaining his a- 
foreſaid action thereof againſt him, Wc. (c). And the ſaid 
W. according to the form of the ſtatute in ſuch caſe made, 
and provided, ſets down and ſhews. to the court here, the 
cauſes of demurrer following, to wit, that it doth not ap- 
pear by the replication aforeſaid, that the ſaid arbitrators made 
the ſame award, in the preſence of two credible witneffes, on, 
or before the firſt day of Fanuary, as they ought to have done, 
according to the form and effect of the condition aforeſaid, 
and that the replication aforeſaid, is uncertain, inſufficient, 
and wants form. (d) And the faid S. faith, that the plea 
aforeſaid, by him in reply pleaded, and the matter therein 
contained, are good, and ſufficient in law, for the ſaid Samuel, 
to have and maintain the ſaid action of him the ſaid Samuel, 
againſt the ſaid William, which faid plea, and the matter 
therein contained, the ſaid Samuel is ready to verify, and 
prove, as the court ſhall direct; arid becauſe the aforeſaid 


(d) Joinder in demaurrer. 


(a) Proteflands, - (5) Demurrer. (e) Cauſes of aner. 
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William hath not anſwered to that plea, fo pleaded in reply, 
nor hath, in any manner denied the ſame, the ſaid Samue/, 
prays judgment, and his debt aforeſaid, together with his da- 
mages, occaſioned by the detention of the ſame, to be ad- 
judged to him, c. (a) And becauſe the juſtices here, will 
adviſe themſclves, of, and upon the premiſes, before they 
give judgment thereon, a day is thereupon given, to the par- 
ties aforeſaid, here, until the Morrow of all Souis, to hear 
their judgment thereon, for that the ſaid juſtices, here, are 
not yet adviſed thereof: At which day, here, come as 
well the faid V. as the ſaid S. by their attornies, 
aforeſaid, and becauſe the ſaid juſtices, here, will farther 
adviſe themſelves, of, and upon the premiſes, before they 
give judgment thereon, a day is farther given, to the parties 
aforeſaid, here, until the Odlave of St. Hilary, to hear their 
judgment thereupon, for that the ſaid juſtices, here, are not 
yet adviſed thereof ; at. which day, here, come as well the 
ſaid Samue! Rickards, as the ſaid V. Mills, by their attornies 
aforeſaid. (5) Whereupon the record, and matters aforeſaid, 
baving been ſeen, and by the juſtices here, fully underſtood, 
and all and ſingular the premiſes, being examined, and ma- 
ture deliberation being had thereupon, (c) for that it ſeems 
to the ſaid juſtices, here, that the ſaid plea of the ſaid Samuel 
Richards, by him in reply pleaded, and the matters therein 
contained, are not ſufficient in law for him to have and main- 
tain the ſaid action of the ſaid Samuel, againſt the ſaid Wil- 
liam. (d) Therefore it is conſidered that the aforeſaid Samuel 
take nothing by bis writ, but that he, be in mercy, for his 
falſe complaint, and that the aforeſaid W. go thereof, without 
a day, &c. (e) And it is farther conſidered, that the afore- 
faid . do recover againſt the aforeſaid S. eleven pounds and 
ſeven fhillings, for his coſts and charges, by him, about his 
defence in this behalf ſuſtained, adjudged by the court here 
to the ſaid V. with his conſent, according to the form of the 
ſtatute in ſuch caſe made and provided; (/) and the ſaid %. 
may have execution thereof, Qc. 
(g) Afterwards, to wit, an Wedncſalay next after fifteen 
days of Eaſter, in this fame term, before the-lord the king, 
at Weſtminſter, comes the aforeſaid Samuel Richards, by 2 
M. his attorrey, and ſaith, that in the record and proceſs a- 
foreſaid, and alſo in the giving of the judgment in the plca 


- 


6a Contin ua dee. 4 Opinion of the court. (c) Replication in 
ſofficieg, Judg nent for d elendant 44) Ruwrens nil il cepiat, per breve 
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aforeſaid, it is manifeſtly erroneous in this, to wit, that the 
judgment aforeſaid, was given in form aforeſaid, for the ſaid 
HW. Mills, againſt him the aforeſaid Samuel Rickards, where 
by the law of the land, judgment ſhould have been given, for 
him the ſaid Samuel R/ckards, againſt the ſaid V. Mills, and 
this he is ready to verify. (a) [And the ſaid Samue/ prays the 
writ of our lord the king, to warn the ſaid Y. Mills, to be 
before the lord the king, to hear the record and proceſs a- 
foreſaid, and it is granted unto him, by which the ſheriff 
aforeſaid is commanded, that (by good and lawful men of 
his bailiwick) he give notice to the aforeſaid V. Mills, that 
he be before the lord the king, from the day of Eafter in 
five weeks whereſoever he ſhall then be in England, to 
hear the record, and proceſs aforeſaid, (if it ſhall have 
happened, that in the ſame, any error ſhall have intervened) 
and farther [to do and receive what the court of the lord the 
king {hall conſider in this behalf] The ſame day is given to 
the ſaid S. Rickards. (5) At which day, before the lord the 
king, at Weſiminfler, comes the ſaid Samuel Rickard, by his 
attorney aforeſaid, and the ſheriff returns, that by virtue of 


the writ aforeſaid, to him directed, he had given notice to 


the ſaid H. Vi/'s, that he ſhould, be before the lord the king, 


at the time aforeſaid, in the. ſaid writ contained, by 7 


Den, and Richard Fen, good, Sc. as by the ſame writ he 
was commanded, which ſaid . Mills, according to the war- 
ning given him in this behalf, here cometh by Thomas Nebb 
his attorney; (c) Whereupon the ſaid Samuel ſaith, that in 
the record and proceſs aforeſaid, and alſo in the giving of the 
judgment aforeſaid, there is manifeſt error alledging the error 
aforeſaid, by him in the form aforeſaid alledged, and prays, 
that the judgment aforeſaid, for the error aforeſuid, and 
others in the record and proceſs aforeſaid, being, may be re- 
verſed, annulled, and held for nothing; and that the ſaid 7. 
may rejoin to the ertors aforeſaid ; and that the court of the 
ſaid lord the King, here, may proceed to the examination, as 
well of the record, and proceſs aforeſaid, as of the matter a- 
foreſaid, above for error aſſigned. (d) And the ſaid 
faith, that neither in the record, nor proceſs aforeſaid, nor in 
the giving of the judgment aforeſaid, in any thing, is error; 
and he prays in like manner, that the court of the ſaid lord 
the king, here, may proceed to the examination, as well of 


| (a) Writ of ſcire facins to hear errors. 
(5) Sheciff*s ret urn, ſcire fecr, c Error afligned, de nows. 
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the record, and proceſs aforeſaid; as of the matters aforeſaid, 
above for error aſſigned. (a) And becauſe the court of the 
lord the king, here, is not yet adviſed, what judgment to 
give, of and upon the premiſes; a day is therefore given, to 
the parties aforeſaid, until the Morrow of the Holy Trinity, 
before the lord the king, whereſoever he ſhall then be in 
England, to hear their judgment of and upon the premiſes, 
for that the court of the lord the king, here, is not yet ad- 
viſed thereof: At which day, before the lord the king at 
Weſtminſter, come the parties aforeſaid, by their attornies a- 
foreſaid; (5) Whereupon, as well the record, and proceſs a- 
foreſaid, and the judgment thereupon given, as the matters 
aforeſaid, by the ſaid Samuel above for error affigned, being 
ſeen, and by the court of the lord the king, here, being fully 
underſtood, and mature deliberation, being thereupon had ; 
for that it appears to the court of the lord the king, here, 
that in the record, and proceſs aforeſaid, and alſo in the giv- 
ing of the judgment aforeſaid, there, is manifeſt error. (c) 
Therefore it is conſidered, that the judgment aforeſaid for 
the error aforeſaid, and others in the record and proceſs a- 
forefaid, be reverſed, annulled, and held for nothing: (d) and 
that the aforeſaid Samuel, recover againſt the ſaid V. his 
debt aforeſaid, and alſo fifty pounds for his damages, which 
he hath ſuſtained, as well on occaſion of the detention of the 
faid debt, as for his coſts and charges which he hath expend- 
ed, about his ſuit in this behalf, to the ſaid Samuel, with his 
confent, by the court of the lord the king, here adjudged, (e) 
and that the ſaid J. be in mercy, Cc. 


Proceſs of Execution. 


GEORGE the Second, by the grace of God, of 
Great-Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſhire, greeting: 
We command you, that you take J. Mills, late of B. in 
your county, gentleman, if he may be found in your baili- 
wick, and him ſafely keep, ſo that you may have his body 
before us, in three weeks, from the day of the Holy Trinity, 
whereſoever we ſhall then be in England, to ſatisfy Samuel 
Rickards, two hundred pounds debt, which the ſaid Samuel 
Rickards hath lately recovered againſt him, in our court be- 
fore us; and alſo fifty pounds which were adjudged in our ſaid 
court before us, to the ſaid Samuel Rickards, for his damages 


(a) Continuance, (5) Opinion of the court. (c) Judgment of the 

Common Pleas reverſed. d) Judgment for Plaintiff, Coſts, 
(e. Defendant amerced. Virit of capias ad ſati faciendum. | 
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which he hath ſuſtained, as well by occaſion of the detention 
of the ſaid debt, as for his coſts and charges, which he hath 
expended, about his ſuit in this behalf, whereof the ſaid V. 
Mills is convicted, as it appears to us of record; and have 
ou there, then, this writ. Witneſs Sir Thomas Deniſon, * 
night, at Weſtminſter, the 19th day of June, in the 29th 
year of our reign. 

(a) By virtue of this writ to me directed, I have taken 
the body of the within named W. Mills, which I have ready, 
before the lord the king, at Weftminſter, at the day within 
written, as within it is commanded me. | 

(5) GEORGE the Second, by the grace of God, of 
Great-Britain, France and Ireland, king, defender of the 
faith, and ſo forth; to the ſheriff of Oxfordſbire, greeting: 
We command you, that of the goods and chattels, within 
your bailiwick, of V. ills, late of B. in your county, 

entleman, you cauſe to be made two hundred pounds debt, 
which Samuel Rickards, lately, in our court; before us at 
Weſtminſter, hath recovered againſt him; and alſo fifty 
pounds, which were adjudged in our court, before us to the 
ſaid Samuel, for his damages which he hath ſuſtained, as 
well by occaſion of the detention of his ſaid debt, as for his 
coſts and charges which he hath expended about his ſuit in 
this behalf; whereof the ſaid /. Mills is convicted, as it 
appears to us of record; and have that money before us, in 
three weeks from the day of the Holy Trinity, whereſoever 
we ſhall then be in Eng/and, to render to the ſaid Samuel, for 
his debt and damages aforeſaid, and have there, then this 
writ. Witneſs Sir Thomas Deniſon, knight, at Weſtminſter, 
the 19th day of June, in the 29th year of our reign. 

(e) By virtue of this writ, to me directed. I have cauſed 
to be made of the goods and chattels of the within written 
W. Mills, two hundred and fifty pounds, which I have ready, 
before the lord the king, at Weſtminſter, at the day within 
written, as I am within commanded. 


The anſwer of 7. S. Sheriff. 


The ſenior puiſue judge, there not being any chief juſtice that term. 


(a) Sheriff 's return, cepi corpus. (5) Writ of fieri faciat. (c) She- 
riff 's return, fieri feci. The ſeire facias iſſues, where the body is not taken. 


N. B. The Feri faciascannot be ſued forth, after the body is taken in exe- 
cution, 
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